
 

 

 
 
 
 
 
 
 
 
 

STAFF REPORT 
 
The Deschutes County Hearings Officer will hold a Public Hearing on October 20, 2015 at 2:00 
p.m. in the Barnes and Sawyer Rooms of the Deschutes Services Center, located at 1300 NW 
Wall Street in Bend, to consider the following request: 
 
FILE NUMBERS: 247-15-000529-A; M-07-2; MA-08-6 
 
REQUEST: Applicant requests a proceeding on remand of its approval of the 

Thornburgh Destination Resort Final Master Plan in application M-07-
02/MA-08-6.   

 
 This hearing is scheduled pursuant to the Oregon Land Use Board of 

Appeals decision, after review by the Oregon Court of Appeals, 
remanding the Deschutes County Hearings Officer decision 
approving the applications.  

 
OWNER: Loyal Land LLC    Agnes DeLashmutt 
 78340 Birkdale Court  2447 NW Canyon 
 La Quinta, CA 92253  Redmond, OR  97756 
 
APPLICANT: Central Land and Cattle Co., LLC 
  
LOCATION: The properties subject to this application are identified on County 

Assessor’s map 15-12, as tax lots 5000, 5001, 5002, 7700, 7701, 
7800, 7801, 7900, and 8000  

 
STAFF CONTACT: Peter Gutowsky, Peter.Gutowsky@deschutes.org 
 
 
I. STANDARDS AND APPLICABLE CRITERIA: 
 
Title 18 of the Deschutes County Code, Zoning Ordinance: 

Chapter 18.16, Exclusive Farm Use Zone (EFU-SC) 
 *Section 18.16.035, Destination Resorts 

 Chapter 18.113, Destination Resort Zone (DR) 
  *Section 18.113.070, Approval Criteria 
  *Section 18.113.090, Requirements of Final Master Plan 
  *Section 18.113.100, Procedure or Approval of Final Master Plan 
Title 22, of the Deschutes County Code, Development Procedures Ordinance 
 Chapter 22.08. General Provisions 

*Section 22.08.010, Application Requirements 
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 Chapter 22.20, Review of Land Use Action Applications 
  *Section 22.20.040, Final Action in Land Use Actions 
 Chapter 22.24, Land Use Action Hearings 
  *Section 22.24.080, Standing 
 Chapter 22.28, Land Use Action Decisions 
  *Section 22.28.010, Decision 
 
Proceedings on Remand 
 *Section 22.34.010, Purpose 
 *Section 22.34.020, Hearings Body 
 *Section 22.34.030, Notice and Hearing Requirements 
 *Section 22.34.040, Scope of Proceeding 
 
 
II. BASIC FINDINGS: 
 
A. LOCATION:  The subject property consists of approximately 1,970 acres of land located 

west of Redmond, Oregon, on the south and west portions of a geologic feature known 
as Cline Buttes.  The property is bordered on three sides by Bureau of Land 
Management (BLM) land, and is also in close proximity to Eagle Crest, another 
destination resort development. The subject property is identified on County Assessor’s 
Index Map15-12, as tax lots 5000, 5001, 5002, 7700, 7701, 7800, 7801, 7900, and 8000. 

 
B. LOT OF RECORD:  As part of the CMP approval (CU-05-20), the Hearings Officer found 

the subject property consists of several legal lots of record based on previous county 
determinations (LR-91-56, LR-98-44, MP-79-159, CU-79-159 and CU-91-68). 

 
C. ZONING AND PLAN DESIGNATION:  The subject properties are zoned Exclusive Farm 

Use (EFU-TRB) within a Destination Resort (DR) Overlay Zone.  The property is 
designated Agriculture on the Deschutes County Comprehensive Plan Map. 

 
D. PROPOSAL:  Applicant requests a proceeding on remand of its approval of the 

Thornburgh Destination Resort Final Master Plan in application M-07-02/MA-08-6.   
 
E. SITE DESCRIPTION:  The subject property is approximately 1,970 acres in size and 

has vegetation consisting of juniper woodland.  The property covers the south and west 
portions of the geologic feature known as Cline Buttes. The property currently is 
developed with three dwellings and a barn, access to which is from Cline Falls Highway. 
The property is engaged in farm use consisting of low-intensity livestock grazing. 

 
F. SURROUNDING LAND USES:  The subject property is surrounded by public land 

primarily owned and managed by the BLM. A portion of the public land is owned and 
managed by the Oregon Department of State Lands (DSL). The Eagle Crest Destination 
Resort is located near the northern portion of the subject property. 

G. PUBLIC COMMENTS:  Notice of this application was provided to all property owners 
who received the Certificate of Mailing of the Hearings Officer Decision issued on 
October 8, 2008, relating to M-07-2; MA-08-6.  
 

H. LAND USE HISTORY:  The Thornburgh Destination Resort has a long history. The 
conceptual master plan (CMP) application submitted by Thornburgh Resort Company, 
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LLC (TRC) was denied by the Deschutes County Hearings Officer in a decision dated 
November 9, 2005 (CU-05-20). That decision was appealed by Nunzie Gould (hereafter 
Gould) and Steve Munson (Munson) to the Deschutes County Board of Commissioners 
(Board). (A-05-16). By a decision dated May 10, 2006, the Board approved the CMP. 
Gould and Munson appealed the Board’s decision to the Land Use Board of Appeals 
(“LUBA”). (Nos. 2006-100 and 101). LUBA remanded the Board’s decision on May 14, 
2007. Gould v. Deschutes County, 54 Or LUBA 2005 (2007).  Opponent and Munson 
appealed LUBA’s decision to the Court of Appeals seeking a broader remand scope. 
(A135856). On November 7, 2007, the Court of Appeals reversed and remanded LUBA’s 
decision. Gould v. Deschutes County, 216 Or App150, 171 P3d 1017 (2007). The result 
of this decision was that the Board’s decision in CU-05-20 approving the CMP was 
remanded to the county for further proceedings. 
 
On April 15, 2008 the Board issued its decision on remand again approving the CMP 
(Document No. 2008-151). Gould and Munson appealed the Board’s decision to LUBA 
on May 6, 2008 (No. 2008-068). On September 11, 2008, LUBA affirmed the Board’s 
decision. Gould v. Deschutes County, 57 Or LUBA 403 (2008). Opponent and Munson 
appealed LUBA’s decision to the Court of Appeals (A140139). On April 22, 2009 the 
Court of Appeals affirmed LUBA’s decision. Gould v. Deschutes County, 227 Or App 
601, 206 P3d 1106 (2009).  Gould and Munson appealed the Court of Appeals’ decision 
to the Oregon Supreme Court (S057541). On October 9, 2009, the Supreme Court 
denied review. Gould v. Deschutes County, 347 Or 258, 218 P3d 540 (2009). On 
December 9, 2009 the Court of Appeals issued its appellate judgement. The result of 
these decisions was the CMP received final approval as of December 9, 2009. 
 
Based on the Board’s April 15 2009 decision approving the CMP for the Thornburgh 
Destination Resort, TRC submitted an amended application for approval of the final 
master plan (FMP) on April 21, 2008 (M-07/MA-08-6). By a decision dated October 8, 
2008, the Hearings Officer approved the FMP. Gould and Munson appealed to the 
Board, who declined to hear it. Gould and Munson then appealed that decision to LUBA 
(No. 2008-203). On September 9, 2009 LUBA remanded the County’s decision for 
further proceedings. Gould v. Deschutes County, 59 Or LUBA 435 (2009). TRC 
appealed LUBA’s decision to the Court of Appeals (A143430). On February 24, 2010 the 
Court of Appeals affirmed LUBA’s decision. Gould v. Deschutes County, 233 Or App 
623, 227 P3d 759 (2010).  LUBA issued its notice of appellate judgment on August 17, 
2010 remanding the County’s decision. On September 25, 2015, the FMP was initiated. 
 
On November 1, 2011, TRC sought a declaratory ruling that the April 15, 2008 CMP had 
been timely initiated. The hearings officer found the CMP was timely initiated. The Board 
declined to exercise discretionary review and the opponent appealed to LUBA. On 
appeal, LUBA remanded that decision (LUBA No 2012-042, January 8, 2013). LUBA’s 
decision was affirmed by the Court of Appeals, without opinion. Gould v. Deschutes 
County, 256 Or App 520, 301 P3d 978 (2013). On remand, the hearings officer found the 
CMP was not timely initiated. TRC appealed the hearings officer’s decision to the Board, 
which issued a declaratory ruling that the April 15, 2008 CMP decision was “initiated” 
before the two-year deadline for doing so expired. Gould appealed the decision to LUBA. 
On appeal, LUBA remanded the declaratory ruling of the Board that a CMP for 
destination had been “initiated” within the county code’s time limitations. (LUBA No 
2015-080, January 30, 2015). Gould appealed to the Court of Appeals, contending that 
LUBA erred by deferring to the county’s implausible interpretation of a code provision 
that addressed whether a CMP had been “initiated.” The Court reversed and remanded 
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stating that the express language of the county code requires Defendant substantially 
exercise the permit conditions as a whole, and any failure to initiate development by fully 
complying with the conditions should not be the fault of the applicant, a determination of 
which must be based on more than just the complexity of the process. The Court also 
held that the County could not interpret the county code contrary to a prior LUBA order in 
this same litigation, as the lower tribunal was bound to follow the appellate court’s ruling. 
(A158835). 
 

I. REVIEW PERIOD:   
 

Deschutes County Code (DCC 22.34.030), states a final decision must be made within 
90 days of the date the remand order becomes effective. The ninetieth (90th) day is 
December 24, 2015. 

 
 
III. CONCLUSIONARY FINDINGS: 
 
SCOPE OF PROCEEDINGS ON REMAND 
 
A. Title 22 of the Deschutes County Code, the Development Procedures Ordinance 
 

1. Chapter 22.34, Proceedings on Remand 
 

a. Section 22.34.010, Purpose 
 
DCC 22.34 shall govern the procedures to be followed where a 
decision of the County has been remanded by LUBA or the appellate 
courts or a decision has been withdrawn by the County following an 
appeal to LUBA. 

 
FINDINGS: This matter is before the Hearings Officer on remand from LUBA and the Court of 
Appeals. Therefore, the procedures in Chapter 22.34 are applicable. 
 

b. Section 22.34.020, Hearings Body 
 
The Hearings Body for a remanded or withdrawn decision shall be 
the Hearings Body from which the appeal to LUBA was taken, 
except that in voluntary or stipulated remands, the Board may 
decide that it will hear the case on remand.  If the remand is to the 
Hearings Officer, the Hearings Officer's decision may be appealed 
under DCC Title 22 to the Board, subject to the limitations set forth 
herein. 
 

FINDINGS: The FMP was heard by a Hearings Officer. The Board of County Commissioners 
did not hear the appeal.  A Hearings Officer under contract is reviewing this matter; therefore it 
is being processed properly.  
 

c. Section 22.34.030, Notice and hearing Requirements 
 
A. The County shall conduct a hearing on any remanded or 

withdrawn decision, the scope of which shall be determined 
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in accordance with the applicable provisions of DCC 22.34 
and state law.  Unless state law requires otherwise, only 
those persons who were parties to the proceedings before 
the County shall be entitled to notice and be entitled to 
participate in any hearing on remand. 

 
B. The hearing procedures shall comply with the minimum 

requirements of state law and due process for hearings on 
remand and need comply with the requirements of DCC 22.24 
only to the extent that such procedures are applicable to 
remand proceedings under state law.  

 
C. A final decision shall be made within 90 days of the date the 

remand order becomes effective. 
 
FINDINGS:   As discussed in the Findings of Fact above, written notices of the remand initiation 
request and public hearing were provided to the parties to the original FMP proceedings, and 
only those parties are allowed to participate in the hearing on remand. The procedures for the 
public hearing comply with the requirements for hearings in Chapter 22.24 of the county’s 
development procedures ordinance. A final county decision on remand will be made within 90 
days of the date the applicant requested initiation of the remand proceedings. 
 

d. Section 22.34.040, Scope of Proceeding  
 
A. On remand, the Hearings Body shall review those issues that 

LUBA or the Court of Appeals required to be addressed.  In 
addition, the Board shall have the discretion to reopen the 
record in instances in which it deems it to be appropriate. 

 
B. At the Board's discretion, a remanded application for a land 

use permit may be modified to address issues involved in the 
remand or withdrawal to the extent that such modifications 
would not substantially alter the proposal and would not have 
a significantly greater impact on surrounding neighbors.  Any 
greater modification would require a new application. 

 
C. If additional testimony is required to comply with the remand, 

parties may raise new, unresolved issues that relate to new 
evidence directed toward the issue on remand.  Other issues 
that were resolved by the LUBA appeal or that were not 
appealed shall be deemed to be waived and may not be 
reopened. 

 
FINDINGS: The Hearings Officer will need to determine the scope of the remand proceedings 
as testimony will likely be received from others expressing disagreement. Determining the 
proper scope involves an examination of Land Use Board of Appeals (LUBA) and the Court of 
Appeals decisions. Staff summarizes and includes as an attachment, the applicant’s remand 
burden of proof. 
 
Background 
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The Court of Appeals petition and cross-petition for judicial review arise from a LUBA decision 
that remanded Deschutes County's approval of the final master plan (FMP) for development of 
a destination resort by Thornburgh Resort Company, LLC (Thornburgh).  The issues on review 
concern Thornburgh's fish and wildlife mitigation plans. 
 
Thornburgh's wildlife management plan contains two components. The first addresses terrestrial 
wildlife and is described in the "Thornburgh Resort LLC Wildlife Mitigation Plan for Thornburgh 
Resort" ("Terrestrial WMP") and the "Off-Site Habitat Mitigation and Monitoring Plan for the 
Thornburgh Destination Resort Project," dated August 2008 ("M&M Plan").  The second 
component addresses off-site fish habitat and is described in the "Thornburgh Resort Fish and 
Wildlife Mitigation Plan Addendum Relating to Potential Impacts of Ground Water Withdrawals 
on Fish Habitat" ("Fish WMP") and an August 11, 2008, letter proposing additional mitigation for 
Whychus Creek. 
 
After a public hearing, a county Hearings Officer approved the FMP with conditions.  In 
proceedings before the county, as on appeal, significant portions of the argument focused on 
Deschutes County Code (DCC) 18.113.070(D), sometimes referred to as the "no net loss" 
standard, which provides: 
 

"In order to approve a destination resort, the Planning Director or Hearings Body shall 
find from substantial evidence in the record that: 

 
"* * * * * 

 
"D.      Any negative impact on fish and wildlife resources will be completely mitigated so 
that there is no net loss or net degradation of the resource." 

 
The Hearings Officer concluded that, although the standard is difficult to quantify, it "requires an 
analysis of species on the site, the likely impacts of development, and the applicant's plan to 
address those impacts.  It does not require that each species be maintained or replaced with an 
equivalent species on a 1:1 or better ratio."  The Hearings Officer went on to agree with 
Thornburgh's argument that "the modified Habitat Evaluation Procedures (HEP) analysis 
adequately quantifies the impacts and provides a workable methodology to compensate for the 
impact" and decided that Thornburgh had demonstrated that the mitigation plan was reasonably 
likely to succeed.  The Hearings Officer concluded that Thornburgh's mitigation plan "is 
adequate to ensure that the impact of the development on fish and wildlife habitats results in no 
net loss." 
 
LUBA Remand 
 
After the Board of County Commissioners declined to hear Gould's appeal, Gould appealed to 
LUBA. LUBA rejected her challenges to the hearings officer's construction of DCC 
18.113.070(D); sustained her challenge to the adequacy of the Terrestrial WMP and M&M Plan 
under Gould II; sustained her challenge to the sufficiency of the Hearings Officer's findings 
regarding the efficacy of mitigation of thermal impacts on Whychus Creek; rejected her 
challenges to the sufficiency of the findings regarding fish mitigation; and rejected her challenge 
to the sufficiency of the evidence concerning "cool patches" in the Deschutes River basin. 
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Court of Appeals Petition for Judicial Review 
 
Gould petitioned the Court of Appeals for judicial review.  She asserted three assignments of 
error, contending that LUBA's order is unlawful in substance because (1) LUBA misinterpreted 
DCC 18.113.070(D); (2) LUBA erroneously determined that the conditions of approval are 
sufficient to identify and require fish mitigation; and (3) LUBA erred in determining that the 
Hearings Officer's findings regarding mitigation of fish resources were adequate.   
 
Thornburgh cross-petitioned, arguing that LUBA erred by concluding that Thornburgh's mitigation 
plan was not specific enough to satisfy the standard described by this court in Gould II. 
 
Assignments of Error 
 
Gould’s First Assignment of Error 
 
The Court of Appeals ruled that LUBA's order is not unlawful in substance. 
 
Gould’s Second Assignment of Error 
 
The Court of Appeals ruled that LUBA did not err in concluding that the conditions of approval 
included compliance with the Fish WMP and the August 11, 2008, letter. 
 
Gould’s Third Assignment of Error 
 
The Court of Appeals ruled the record does not support Gould's argument, and the Court 
rejected it without further discussion 
 
Thornburgh’s Cross-Petition for Judicial Review 
 
LUBA sustained Gould's assignments of error concerning the adequacy of Thornburgh's Terrestrial 
WMP and M&M Plan.  Regarding Thornburgh's plan to restore 4,501 acres of juniper woodlands on 
BLM land, LUBA found that 'the no net loss' standard [has] not yet been determined, and will not be 
determined until a future date at which [Gould] may or may not have any right to comment on the 
adequacy of the proposed mitigation.  LUBA did not know the location of the 4,501 acres that will be 
restored to provide the required mitigation. Until those 4,501 acres are located we cannot know what 
kind of habitat those 4,501 acres provide, and we cannot know what the beginning habitat value of 
those 4,501 acres is.  We also do not know what particular mix of restoration techniques will be 
provided to those 4,501 acres. [Gould] has a right to confront the mitigation plan that Thornburgh 
intends to rely on to comply with DCC 18.113.070(D). 
 
Without specific identification of the acres where restoration will occur, LUBA noted, one cannot 
assess the existing habitat and its value, know the particular mix of restoration techniques to be 
used, or determine the post-restoration habitat value. In light of those uncertainties, we cannot 
conclude that LUBA erred in exercising its review authority and concluding that Thornburgh's 
proposed mitigation efforts are not likely and reasonably certain to result in compliance with 
DCC 18.113.070(D). 
 
Applicant’s Remand Burden of Proof 
 
The applicant submitted a twenty-three page burden of proof, which is attached with this Staff 
report. According to the applicant, there are three issues on remand.  The first two issues were 
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resolved by LUBA and were not appealed.  The third issue was appealed to LUBA and was 
resolved by the Court of Appeals. The remaining issues are: 
 

1. Correction of Typographical Error in FMP Approval 
2. Correction of Finding regarding Evidence of Whychus Creek Mitigation 
3. Adequacy of Terrestrial WMP and M&M Plan 

 
Issue #1 – Correction of Typographical Error in FMP Approval 
 
The hearings officer’s FMP approval included a typographical error that LUBA found “the hearings 
officer should correct.” Gould V at 464. The hearings officer erroneously referred to “developed 
recreational facilities” as “developed residential facilities” in Condition 33 of the FMP. The relevant 
part of Condition 33 should be revised as follows to comply with LUBA’s order: 
 
33.  “The Resort shall, in the first phase, provide for the following:” 

* * * 
D. At least $2,000,000 (in 1984 dollars) shall be spent on developed residential   

recreational facilities. 
 
Central Land and Cattle Company, LLC asks that the county correct Condition of Approval 33 to 
require that at least $2,000,000 (in 1984 dollars) be spent on developed recreational facilities. 
This will address the issue as required by LUBA. 
 
Issue #2 – Correction of Finding Regarding Evidence of Whychus Creek Mitigation 
 
Central Land and Cattle Company, LLC asks that the hearings officer make additional findings 
that recognize and address the conflict in evidence related to impacts on the lower part of 
Whychus Creek from Thornburgh’s use of groundwater and Thornburgh’s proposed Whychus 
Creek mitigation and to explain why the mitigation water from the Three Sisters Irrigation District 
will address the hearings officer’s concerns that summer water use by the resort could have 
adverse thermal impacts on Whychus Creek. 
 
Issue #3 – Adequacy of Terrestrial WMP and M&M Plan 
 
Central Land and Cattle Company, LLC requests that the Terrestrial WMP and M&M Plan be 
approved, with the exclusion of those provisions that provide for payments by Thornburgh to 
ODFW for mitigation on lands other than BLM lands. This method of mitigation was rejected by 
the Oregon Court of Appeals and LUBA as causing the plan to be too uncertain to allow 
opponents to have an opportunity to confront the plan. 
 
Attachments (2 through 8 are available on the Deschutes County website due to volume): 

1.  Applicant’s Remand Burden of Proof 
2.  Court of Appeals Decision A143430 
3.  Final Master Plan Court of Appeals TRC Brief 
4.  Final Master Plan Gould TRC Brief 
5.  LUBA Decision No. 2008-203 
6.  Final Master Plan LUBA TRC Brief 
7.  Final Master Plan LUBA Gould Brief 
8.  County FMP Record on LUBA Appeal (Volumes 1-7) 

 
 Dated this 14th day of October, 2015 Mailed this 14th day of October, 2015 
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BEFORE THE HEARINGS OFFICER FOR DESCHUTES COUNTY 
 
 

File Numbers:   247-15-000529-A/M-07-2/MA-08-6 
 
Applicant:   Central Land and Cattle Company, LLC 
 
Application:   Review on remand of Final Master Plan 
  
Submitted by:   Liz Fancher (Attorney for Applicant) 
    644 NW Broadway Street 
    Bend, Oregon 97701 
    541-385-3067 (telephone) 
    liz@lizfancher.com 
 
Subject Properties: Assessor’s Map 15-12-00, Tax Lots 5000, 5001, 5002, 7700, 7701, 7800, 

7801, 7900 and 8000 
 
 

REMAND OF FINAL MASTER PLAN FOR THORNBURGH RESORT 
APPLICANT’S SUMMARY OF REMAINING ISSUES 

 
I.      BACKGROUND 
 
Thornburgh Resort Company, LLC obtained approval of a Conceptual Master Plan for the Thornburgh 
Resort from Deschutes County on May 11, 2006 in File No. CU-05-20.  This approval was appealed to 
LUBA in Gould v. Deschutes County, 54 Or LUBA 205 (2006)(Gould I) and the Oregon Court of Appeals in 
Gould v. Deschutes County, 216 Or App 150, 171 P3d 1017 (Gould II) and the CMP was remanded to 
Deschutes County.  On April 9, 2008, the County issued a revised approval which was appealed to and 
affirmed by LUBA in Gould v. Deschutes County, 57 Or LUBA 403 (2008)(Gould III) and by the Oregon 
Court of Appeals in Gould v. Deschutes County, Or App 601, 206 P3d 1106, rev den, 347 Or 258, 218 P3d 
540(2009)(Gould IV).  The County’s 2008 approval found that Thornburgh’s wildlife plan complied with 
DCC 113.070(D) and its “no net loss” standard and imposed Condition of Approval 38 which is the 
condition that is the basis of Gould’s primary unresolved objections to approval of the FMP.  Condition 
of Approval 38 requires: 
 

“Applicant shall demonstrate compliance with DCC 18.113.070(D) by submitting a 
wildlife mitigation plan to the County as part of its application for Final Master Plan 
approval.  The County shall consider the wildlife mitigation plan at a public hearing with 
the same participatory rights as those allowed in the CMP approval hearing.” 

 
In August 2007, Thornburgh Resort Company, LLC applied for approval of the Final Master Plan 
(FMP) in M-07-2. Rec. 2843.  After this application was filed, it was modified by MA-08-6.  On 
October 8, 2008, after LUBA’s decision in Gould III, the County approved the FMP.  That approval 
was appealed to LUBA by Gould and Thornburgh Resort Company, LLC in Gould v. Deschutes 
County, 59 Or LUBA 435 (2009)(Gould V) and Gould v. Deschutes County, 233 Or App 623 
(2009)(Gould VI).  On August 17, 2010, LUBA remanded the FMP to Deschutes County.  On 
August 11, 2011, Thornburgh Resort Company LLC requested that the County proceed to decide 
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the FMP on remand.  A copy of the e-mail request is included as Exhibit A of this document.   
The County advised Thornburgh that it should file an application form and filing fee but neither 
is required by ORS 215.435(1) to initiate a review on remand.  On September 25, 2015, Central 
Oregon Land and Cattle Company, LCC again requested, as successor in interest to Thornburgh 
Resort Company, LLC, that the County make a decision on remand.  That request is identified by 
Deschutes County as 247-15-000529-A. 
 
II. SCOPE OF REVIEW 
 
The scope of review of the application on remand is set out in DCC 22.34.040.  Review by the hearings 
officer is limited to those issues that the Court of Appeals required to be addressed.  If additional 
testimony is required to comply with the remand, parties may raise new, unresolved issues that relate 
to new evidence directed to the issue on remand.  Other issues resolved on appeal or that were not 
appealed are deemed waived and may not be reopened.   
 
III. PARTIES TO REMAND 
 
Only persons who were parties to the proceedings before the County are entitled to participate in the 
hearing on remand.  DCC 22.34.030. 
 
IV. ISSUES ON REMAND 
 
There are three issues on remand.  The first two issues were resolved by LUBA and were not appealed.  
The third issue was appealed to LUBA and was resolved by the Court of Appeals.  The remaining issues 
are: 

1. Correction of Typographical Error in FMP Approval 
2. Correction of Finding regarding Evidence of Whychus Creek Mitigation 
3. Adequacy of Terrestrial WMP and M&M Plan 

 
V.   ISSUE #1 – CORRECTION OF TYPOGRAPHICAL ERROR IN FMP APPROVAL 
 
The hearings officer’s FMP approval included a typographical error that LUBA found “the hearings officer 
should correct.” Gould V at 464.  The hearings officer erroneously referred to “developed recreational 
facilities” as “developed residential facilities” in Condition 33 of the FMP.  The relevant part of Condition 
33 should be revised as follows to comply with LUBA’s order: 
 
33. “The Resort shall, in the first phase, provide for the following:” 

* * * 
D. At least $2,000,000 (in 1984 dollars) shall be spent on developed residential recreational 

facilities. 
 
Central Land and Cattle Company, LLC asks that the county correct Condition of Approval 33 to require 
that at least $2,000,000 (in 1984 dollars) be spent on developed recreational facilities.  This will address 
the issue as required by LUBA. 
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VI. ISSUE #2 – CORRECTION OF FINDINGS RE WHYCHUS CREEK MITIGATION 
 
LUBA’s Decision 
 
The hearings officer, in Condition 39 of the FMP, required that Thornburgh provide funding to complete 
a conservation project by Three Sisters Irrigation District to restore 106 acre-feet of instream water to 
Whychus Creek to mitigate a potential increase in stream temperatures in Whychus Creek.  LUBA 
remanded the decision to the County for “addition[al] findings to explain why the additional mitigation 
water from the Three Sisters Irrigation District will be sufficient to eliminate the hearings officer’s 
concern that summer water use by the destination resort could have adverse thermal impacts on 
Whychus Creek.” Gould V at 457.  Specifically, LUBA faulted the hearings officer for failing to recognize 
or to address conflicting testimony about the efficacy of relying on mitigation water from Three Sisters 
Irrigation to address this issue. 
 
Action to Address Remand Issue 
 
Central Land and Cattle Company, LLC asks that the hearings officer make additional findings that 
recognize and address the conflict in evidence related to impacts on the lower part of Whychus Creek 
from Thornburgh’s use of groundwater and Thornburgh’s proposed Whychus Creek mitigation and to 
explain why the mitigation water from the Three Sisters Irrigation District will address the hearings 
officer’s concerns that summer water use by the resort could have adverse thermal impacts on Whychus 
Creek. 
  
Consumptive Use Issue Resolved by LUBA 
 
Consumptive use is the amount of water pumped from groundwater that is used and that does not 
return to the aquifer.  It is expressed as a percentage of the total water right granted.  In the Deschutes 
River basin, all persons granted groundwater rights must mitigate for all impacts caused by their 
projected consumptive use of water in order to obtain a water rights permit.  Consumptive use was used 
by experts for the applicant and opponents to estimate the potential impacts of groundwater pumping 
to springs, creeks and rivers and to develop mitigation plans that meet the “no net loss” to wildlife 
resources requirement of DCC 18.113.070(D). 
 
OWRD approved a water rights permit and mitigation program for Thornburgh that was based on a 
consumptive use figure of 1,356 acre feet of water.  This figure is 63.69% of the total groundwater right 
of 2129 acre feet obtained by Thornburgh.  Thornburgh’s experts and ODFW used the figure of 1,356 
acre feet of consumptive use to determine the mitigation required by the Thornburgh wildlife mitigation 
plans. Rec. 900, 1240, 1284, 1251, 2694.  This figure is the equivalent of 1.87 cubic feet per second, the 
figure ODFW used when it approved Thornburgh’s mitigation plans and found that they met the 
County’s requirement of “no net loss” to wildlife resources. Rec. 2098-2100.  
 
Experts for opponents, Yinger and NWLW used a figure of 2,355 acre feet (3.25 cfs) of consumptive use 
to project the Resort’s mitigation obligations (Rec. 1500-1501, 1530).  This figure is higher than the total 
amount of the water right (2,129 acre feet) granted to Thornburgh by OWRD. Rec. 1239, 2723.  Yinger 
understood that the actual volume of water authorized to be withdrawn was 2,129 acre feet “and of this 
amount 1,356 acre feet must be mitigated for impacts to streamflow” but he chose to use 2,355 acre 
feet to project the groundwater impacts and mitigation obligations of the Thornburgh Resort. Rec. 1180.  
The effect of Yinger’s refusal to use the correct figures was to overstate Thornburgh’s potential impacts 
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and mitigation obligation by 73.67%1 over the 1.87 cubic feet per second (1,356 acre feet) as used in 
ODFW’s assessment of impacts. Rec. 2098-2000.   
 
Gould appealed the issue of consumptive use to LUBA.  She argued that a 90% consumptive use figure – 
a figure lower than the Yinger/NWLW consumptive use figure that is approximately 110% of the total 
water right approved.2  LUBA denied Gould’s request and found that 1,356 acre feet agreed upon by 
Thornburgh, ODFW, and OWRD was the appropriate figure (Gould V at 4603).   
 
The fact that the NWLW and Yinger reports and comments use a consumptive use figure that is 73.67% 
too high makes their conclusions about impacts to Whychus Creek wholly unreliable as it is unknown 
what result would apply if the correct figure had been used.  The NWLW and Yinger assumption results 
in an overstatement of potential impacts and would necessarily affect the location and quantity of 
impact shown as an output of the USGS model. Rec. 386-387.  At the very least, it is certain that if there 
is an impact, it will be significantly lower than claimed by NWLW and Yinger.  This evidence, therefore, 
should not be used to assess the impact of the Whychus Creek mitigation measures proposed by 
Thornburgh.     
 
Background Information Regarding Water Rights Permit and Wildlife Mitigation 
 
Groundwater Permit 
 
On February 9, 2005, Thornburgh Utility Group, LLC applied for a water rights permit as a quasi-
municipal entity providing water to the Thornburgh Resort.  The application requested a use of 2,355 
acre feet of water and offered to provide 942 acre feet of mitigation (40%, the standard for quasi-
municipal uses).  The OWRD mitigation rules required the Oregon Water Resources Department (OWRD) 
to identify the amount and location of Thornburgh’s mitigation obligation.  OAR 690-505-0615(1)(b).  
OWRD determined that the location of Thornburgh’s impact was in the General Zone of Impact which is 
defined as “anywhere above the Madras gage on the Lower Deschutes River.” OAR 690-505-0605(5). R. 
2693-2694.  The definition of “General zone of impact” provides that the zone of impact for wells 
determined by OWRD to have a localized impact on surface water is “anywhere within the impacted 
sub-basin of the Deschutes River including the Metolius, Whychus Creek, Little Deschutes or Crooked 
River sub-basins.” OAR 690-505-0605(5).  In this case, OWRD did not find a localize impact so required 
that Thornburgh’s mitigation be provided anywhere above the Madras gage.  Rec 2694.   
 
According to Kyle Gorman, OWRD Manager, “[i]n the review for determining mitigation water, where its 
put in place and the effects of it, the department (OWRD) goes through a rigorous evaluation.  We know 
exactly what acre is going to be put in stream, whether or not it’s going to be effective mitigation, that 
sort of thing, so we definitely have a very thorough and rigorous evaluation of any mitigation project.” 
Rec. 381.  Following its evaluation, on July 25, 2006, OWRD issued a proposed Final Order for the 
Thornburgh Water Rights permit on July 25, 2006 that increased consumptive use and Thornburgh’s 

                                                           
1
 This is arrived at by subtracting 1,356 acre feet from 2,355 acre feet = 999 acre feet which is divided by 1,356 = 

73.67%.  
2
 This figure is rounded up from 109.65759% - 2335 acre feet/2129 acre feet.  

3
 LUBA and the Hearings Officer incorrectly state that OWRD used a 60 percent consumptive use figure. Rec. 22.  

The consumptive use negotiated in the settlement with Water Watch was 1,356 acre feet per year and the total 
amount of water that may be pumped is 2129 acre feet per year. Rec. 2717-2720.  This is a 63.69% consumptive 
use figure (1356/2129). 
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mitigation obligation to 1,197 acre feet. Rec. 2712.  Thornburgh, thereafter, submitted a mitigation 
proposal to provide 1,197 acre feet of mitigation water in the General Zone of Impact. Rec. 2712.   
The OWRD proposed final order was open to public comment.  Water Watch of Oregon protested 
OWRD’s issuance of Thornburgh’s permit, objecting to the amount of consumptive use set by OWRD.  
Rec. 2712. There were extensive negotiations between Thornburgh and Water Watch to come to an 
acceptable solution.  In March 2007, the parties executed a Settlement Agreement and OWRD issued a 
Final Order incorporating the terms of the Settlement Agreement.  Rec. 2712-2721.  The order was 
issued for a maximum volume of 2,129 acre feet of ground water of with an annual volume of 
consumptive use of 1,356 acre feet per year. Rec. 2713.  This is a consumptive use figure of 63.69%.  The 
OWRD Order and groundwater permit imposes mitigation obligations on Thornburgh to offset all its 
consumptive use of groundwater which OWRD determined to be 1,356 acre feet and to do so in the 
General Zone of Impact. Rec. 2714, 2729-2731.  
 
According to Kyle Gorman of OWRD, Water Watch’s staff is “on par if not better” than OWRD staff 
regarding their knowledge of water rights. Rec. 380.  Mr. Gorman was of the opinion that Water Watch 
did a “fairly good job” of figuring out the amount of consumptive use and amount of water needed to 
mitigate Thornburgh’s impact. Rec 380.  
 
Initial Objections to Fish Habitat Component of Wildlife Plan/Additional Mitigation 
 
In January, 2008 Oregon Department of Fish and Wildlife (ODFW) notified Thornburgh that “Deschutes 
County relies on ODFW’s review of Thornburgh’s fish and wildlife plan relative to meeting the intent of 
DCC 18.113.070(D).” ODFW explained they had received a report from Mark Yinger Associates on 
December 28, 2007 showing potential impacts to the fisheries resource in the Middle Deschutes and 
Whychus Creek.  Rec. 2785.  ODFW was concerned that groundwater withdrawals could significantly 
reduce the cold water springs and seeps used by fish which are necessary for fish survival during the 
summer months.  Rec. 2785.  ODFW asked Thornburgh to provide documentation to show they would 
meet the ‘no net loss to the resource’ standard. Rec. 2786.   
 
In February 2008, Mark Yinger Associates (Yinger) and Northwest Land and Water, Inc. (NWLW) 
prepared a report for project opponent Steve Munson that further elaborated their concerns about the 
impact that the groundwater permit would have on water temperature and potential impacts on springs 
and seeps.  Rec.  1457 et. seq.  In response, Newton Consultants, Inc. (Newton) with input from ODFW, 
prepared its “Fish and Wildlife Mitigation Plan Addendum Relating to Potential Impacts of Ground Water 
Withdrawal on Fish Habitat” dated April 21, 2008. Rec.  2690-2744, 2125.  Thornburgh’s mitigation plan 
for fish habitat is comprised of this document and the measures outlined in an August 11, 2008 letter 
from Martha Pagel to Anne Corcoran Briggs. Rec. 378-379. The fish and wildlife mitigation plan prepared 
by Newton Consultants, Inc. was peer reviewed and supported by Tetra Tech, Inc. in their “Evaluation of 
the Proposed Thornburgh Resort Project Impact on Hydrology and Fish Habitat.” Rec. 2121-2151.  
 
The mitigation measures proposed by Thornburgh will increase spring and seep flows by transferring 
1.97 cfs of water rights drawn from springs and used for irrigation by Big Falls Ranch directly back into 
Deep Canyon Creek and the Deschutes River. Rec. 2099-2100.4  The 1.97 cfs of spring water rights were, 
alone, more than sufficient to mitigate an average daily use of 1.87 cfs of groundwater by the Resort. R. 
2099(ODFW letter).  Thornburgh also agreed to provide an additional 1.22 cfs of mitigation water from 

                                                           
4
 This mitigation is in addition to the mitigation water Thornburgh will be acquiring from Central Oregon Irrigation 

District (COID). 
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Central Oregon Irrigation District (COID). Rec. 2100.  It also agreed to abandon three wells on the 
Thornburgh property that use approximately 3.65 acre feet of water. Rec. 2100.     
 
TetraTech reviewed the efficacy of Thornburgh’s mitigation measures to address ODFW concerns about 
the quality of the resource – potential impacts to cold water springs and seeps in the Deschutes River 
and Whychus Creek. Rec. 2125, 2130. This is the issue raised by Yinger/NWLW.  TetraTech showed that 
there would be no net loss of either habitat quantity or quality. Rec. 2130, 2149.  ODFW reviewed 
Thornburgh’s Final Master Plan application and Wildlife Mitigation Program to determine compliance 
with DCC 18.113.070(D) that requires that “any negative impact on fish and wildlife resources will be 
completely mitigated so that there is no net loss or degradation of the resource.” Rec. 2098.  ODFW 
spent hundreds of hours on this effort and in offering their expertise in assessing and mitigation impacts 
(Rec. 2098) and determined that Thornburgh’s wildlife mitigation plans would comply with DCC 
18.113.070(D). Rec. 2098-2100. 
 
 ODFW determined that Thornburgh’s mitigation plan for fish resources would exceed the legal standard 
of “no net loss” by providing a net benefit to the fisheries resource.  Rec. 2100. ODFW found that “the 
proposed mitigation * * should mitigate for potential impacts on springs and seeps and provide a net 
benefit to the resource. “  This finding resolved the issue raised by the Yinger/NWLW report” because 
the mitigation plan addressed all water quantity and quality (water temperature) concerns.   The net 
benefit is a benefit of .1 cfs of mitigation water from the springs in Deep Canyon Creek and an additional 
1.22 cfs of mitigation water from COID for a total excess of 1.32 cfs.  Rec. 2100.  As a result, ODFW found 
that Thornburgh’s mitigation plan should mitigate for potential impacts on springs and seeps (water 
quality) and would provide a net benefit to instream flows needed by the resource. Rec. 2098-2100.  
 
Conflicting Evidence Regarding Impacts to Whychus Creek Claimed by Yinger/NWLW 
 
After ODFW determined that all impacts to flows and seeps and the entire fisheries resource were fully 
mitigated by Thornburgh, project opponents shifted their focus to Whychus Creek claiming that 
Thornburgh’s mitigation plan did not mitigate impacts to Whychus Creek projected by Yinger/NWLW.   
Mitigation was not provided because Thornburgh’s experts, ODFW and OWRD found that the mitigation 
plan proposed would properly mitigate all impacts to fisheries resources.5   
 
Overview of Whychus Creek and the Efforts Undertaken to Restore It 
 
Whychus Creek is approximately 40 miles in length, flowing from its headwaters Southwest of Sisters to 
its confluence with the Deschutes River Northeast of Sisters and Northwest of Redmond.   According to 
a report done by Watershed Sciences in 2008, on July 25, 2000, the flow of Whychus Creek at the Gage 
above the irrigation diversions was 152.49 cfs.  Within a few miles of that point, the flow on the same 
day dropped to 3.15 cfs at the Sisters City Park.  The dramatic drop was due to numerous irrigation 
diversions that occur in a short stretch of the creek, the largest of which is the Three Sisters Irrigation 
District diversion which, on July 25, 2000, had a flow of 114.11 cfs.  Temperatures of Whychus Creek are 
below 14 degree C from its headwaters to just upstream of Sisters at which point temperatures start to 
increase, and generally rises to between 26-28 degrees just before Alder Springs at which point it begins 
to drop substantially. Rec. 1566.  For much of the creek, from just above Sisters to Alder Springs, the 

                                                           
5
 Thornburgh’s experts, OWRD and ODFW all relied on a determination that groundwater impacts were focused on 

the Deschutes River, about 5.8 to 8.0 miles to the north of the project, an area that does not include Whychus 
Creek. Rec. 1284-1285. 
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temperature exceeds 18 degrees C, the standard for Native Redband Trout established by the State of 
Oregon. Rec. 1566, 1895, 1899.   
 
This area of Whychus Creek has been the focus of a large restoration program, the most important 
component of which is to reduce summer stream temperatures.   While many factors can influence 
temperature *** research has identified a very clear relationship between in-stream flow and 
temperature.  When diversions reduce the amount of flow in Whychus Creek, water temperatures rise.  
As a result restoration efforts have focused on reducing irrigation diversions and increasing streamflow, 
which in turn reduces temperatures. Rec. 1903, 1910, 1206, 1260.   
 
There is broad consensus regarding Whychus Creek that:  i) the main issue affecting habitat is the level 
of irrigation diversions; and ii) the focus of restoration should be on increasing streamflow in the middle 
Whychus from the TSID diversion down to Alder Springs (that temperature there routinely exceeds 
quality standards); and iii) by reducing diversions and increasing the streamflow increases habitat 
quantity and improves habitat quality.  Years of data confirms that when stream flows are increased in 
Whychus Creek temperatures drop.   Restoring flows in Whychus Creek is part of a $100 million flow 
restoration project by the Deschutes Resource Conservancy for the Middle Deschutes and Whychus 
Creek.  Rec. 1910.  The primary question is the level of flows needed to keep temperatures at a level 
acceptable to fish. Rec. 1903.   
 
Dispute Regarding Temperature Impacts from Resort Use 
 
NWLW claimed that TetraTech failed to analyze impacts to Whychus Creek that were set out in the 
Yinger/NWLW report. Rec. 1245. TetraTech responded to this claim by calculating the change in 
temperature to Lower Whychus Creek that would occur if Yinger/NWLW’s assumptions were correct.  
Rec. 1246.  TetraTech predicted that the impact on temperature during the summer would be less than 
.01 degrees C based on Yinger’s approach (Rec. 2125, 2130). Rec. 1246, 1530.  This figure would be no 
more the .0058 if the consumptive use approved by LUBA were used (1356 acre feet rather than 2335 
acre feet or .58 of the figure used by Yinger).  TetraTech’s analysis evaluated Lower Whychus Creek – 
from Alder Springs to the mouth of Whychus Creek.  The analysis was based on a flow of groundwater 
into Lower Whychus Creek at Alder Springs of 100 cfs.  This figure was obtained from OWRD. Rec. 1246. 
 
Yinger responded to the TetraTech analysis by criticizing Thornburgh for failing to provide mitigation for 
Whychus Creek. Rec. 896.  He challenged TetraTech’s temperature estimate of .01 degrees C by claiming 
“[i]f the groundwater discharge, at 0.15 cfs * * * occurs at Alder Springs there will be a significant 
increase [of .07 degrees C] in temperature of Whychus Creek.” Rec. 896.  This, however, is a 
hypothetical scenario.  The total reduction in all of Lower Whychus Creek predicted by Yinger/NWLW is 
just .143 and .145 cfs (Rec. 1186).  A number of springs, not just Alder Springs, feed into Lower Whychus 
Creek. Rec. 895, 1104/Table 2, 1095.6  Furthermore, Yinger does not claim that all flow reductions to 
Lower Whychus Creek will occur at Alder Springs.  At least one of his scenarios suggests that this is not a 
reasonable assumption. Rec. 1567.  Yinger’s estimate, as discussed before, overstates impacts under the 
hypothetical scenario by using a consumptive use figure that is 73.67% too high.7 Rec. 895-896, 1182, 
1186.   
 

                                                           
6
 Alder Springs is about 1.5 miles from the mouth of the Deschutes River. 

7
 One of the scenarios modeled by Yinger/NWLW shows possible impacts along Lower Whychus Creek in a number 

of different locations. Rec. 1567. 
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Yinger’s hypothetical scenario is of little value in assessing impacts to the fisheries resource in Lower 
Whychus Creek because it does not account for the fact that approximately 100 cfs of cold groundwater 
– not just 8.7 cfs – enters Lower Whychus Creek between Alder Springs and the mouth of the Whychus 
Creek.  Rec. 895, 1104/Table 2, 1095. This represents just .7% of the groundwater entering Lower 
Whychus Creek.  Yinger’s failure to account for this reality creates the false impression that the .07 
degrees C he claims (no more than .04 degrees C impact if the correct consumptive use had been used8) 
will be experienced in the entire Lower Whychus Creek below Alder Springs when it is clear that this will 
not be the case.  
 
Yinger’s claim of a .07 degree change in temperature, also, is inflated because it is based on a mid-
summer flow of 8.7 cfs for Alder Springs and a low 10.85 cfs flow for Whychus Creek above Alder Springs 
that was recorded July 26, 2000. Rec. 895.  This is a worst-case scenario for flow and, as a result, 
temperature.  Since July 2000, water mitigation programs have returned water instream and have 
increased the flows of Whychus Creek.  With higher flows in Whychus Creek, any reduction in flows into 
Lower Whychus Creek will be lower based on the mass balance equation used by Yinger to make his 
prediction. Rec. 896.   
 
Yinger criticized TetraTech’s use of a figure of 100 cfs of groundwater it obtained from ODFW to 
estimate an impact of .01 to the entire Lower Whychus Creek, because TetraTech referred to this flow 
as 100 cfs of “stream flow from Alder Springs into lower Whychus Creek.” Rec. 1246.9  It is unknown 
whether OWRD or Yinger is correct regarding the rate of flow at Alder Springs or whether OWRD was 
applying the term in a broad rather than narrow way (to include the complex of springs that entire 
Lower Whychus Creek).  This issue is largely immaterial, however, because Yinger agrees that 100 cfs of 
flow gain occurs in the habitat area found in Lower Whychus Creek and, logically, all of this water cools 
the warmer upstream water in Whychus Creek. Rec. 895.  TetraTech’s calculations show the impact of 
the mixing of 100 cfs of cool water with the warmer water found above Alder Springs even if Yinger’s 
erroneous assumptions regarding consumptive use, reductions in flows into Lower Whychus Creek and 
the point of impact were correct.  Rec. 1248. 
 
Thornburgh’s Offer of Mitigation Water for Whychus Creek and its Benefits 

Given the controversy over Whychus Creek, Thornburgh offered to mitigate for the impacts Yinger 
alleged, and to do so in a way that would have a direct benefit on those areas of Whychus Creek where 
temperatures routinely exceed the state standard.10  This same area of the creek, upstream from Alder 
Springs, is the focus of a major stream and fish restoration program being conducted by the DRC, the 
Deschutes Watershed Council and Three Sisters Irrigation District (TSID).  This program is increasing the 
flows in Whychus Creek thereby reducing temperatures.   Thornburgh’s mitigation plan committed 
Thornburgh to participate directly in that program to fund, acquire and transfer 106 acre feet of TSID 
water back to Whychus Creek at the TSID diversion approximately three miles upstream of Sisters (creek 
mile 28). Rec. 378-379.11 The 106 acre feet figure is the entire flow reduction Yinger predicted would 

                                                           
8
 It is possible that if the correct consumptive use figure had been used by Yinger that no impacts on Lower 

Whychus Creek as the creek at the outer reaches of the zone of impact predicted by Yinger when a consumptive 
use figure of 2335 . 
9
 It was reasonable for TetraTech to rely on OWRD as a reliable source of information.   

10
 Yinger’s stream temperatures shown on figure 6-26, Rec. 1566, show where temperatures are highest.  

11
 Thornburgh made this offer while maintaining its position that OWRD, ODFW, TetraTech and Newton all agreed 

that Thornburgh’s water use will not reduce the flows of groundwater to Whychus Creek, Rec. 379, 1285. 
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occur in Lower Whychus Creek based on a use of 2355 acre feet of groundwater. Rec. 1186.  Yinger 
should have used 1,356 acre feet in assessing the need for mitigation measures – a figure that is just 
58% of the figure he used.  It is unknown whether Yinger’s model will show any impact on Lower 
Whychus Creek if the correct consumptive use is applied.  It any impact is shown, however, the flow 
reduction should be no greater than 61.48 acre feet, a proportional reduction of impact (58% of 106 
acre feet).   
  
Conversely, the temperature of the stream starting at Alder Springs (the only the point Yinger focuses on 
in assessing temperature impacts) to the mouth is at or below the 18 degrees set as guidance standards 
for fish habitat by the EPA. The temperature in this stretch is reported at 14-16 degrees C by 
Yinger/NWLW (Rec. 1512) and 16 to 18 degrees C by NWLW (Rec. 1899).  Temperatures just upstream 
of Alder Springs are roughly 10 degrees higher than the standard and stream flows are low.  To create a 
healthy creek along its entire run the focus on restoration is, and should be on the critical area above 
Alder Springs where temperature is so impaired.  Thornburgh’s mitigation will return 106 acre feet of 
irrigation water (.145 cfs) to the creek to help reduce temperatures for 28 miles of the creek above 
Alder Springs – the temperature-impaired and low flow sections of the creek - while removing no more 
than 61.48 acre feet (.083 cfs) from the latter 1.5 miles of a part of the creek with abundant flows (about 
100 cfs) from springs and temperatures provide excellent fish habitat, even with a slight reduction in 
flow due to Thornburgh (if any).   
 
When the whole creek and fisheries resource is considered, as it must be under the “no net impact 
standard, the positive impacts of the Whychus Creek mitigation offered by Thornburgh more than 
compensate for any impact to Whychus Creek and result in a net benefit to the resource.12    
 
Yinger’s Response to Offer of Mitigation Water for Whychus Creek 
 
Yinger’s response to Thornburgh’s offer of mitigation water is to make a faulty claim about temperature 
focused solely on the point where Alder Springs empties into Whychus Creek – disregarding the 
beneficial impacts of mitigation upstream as well as ignoring the cooling effect of streams below Alder 
Springs on the temperature of Lower Whychus Creek.  Yinger claims that “[r]eplacing this lost flow of 
106 acre feet by reducing upstream diversions would result in more hot water mixing with the cold 
water of the lower reach of Whychus Creek.”  Yinger predicts a .12 degree C change in temperature at 
Alder Springs assuming that mitigation water will be 26.7 degrees. Rec. 312.  
 
To merit a finding that the County’s “no net loss” standard is violated, however, the temperature issue 
identified by Yinger must be shown to harm the fish resource in Whychus Creek as a whole13 – that by 
reducing irrigation diversions so that stream flows are increased will harm the creek as habitat for fish.  
Thornburgh strongly disagrees that this will be the case and its position is supported by a widespread 
expert consensus on the issue.   
  

                                                           
12

 Yinger predicted a tiny impact to Upper Whychus Creek of .021 cfs – a figure that is inflated by the use of 2335 
acre feet of consumptive use.  Thornburgh’s’ mitigation water far exceeds this figure and resolves any potential 
arguments about the quantity of the mitigation required. 
13

 The resource must be viewed as a whole when determining compliance with the no net loss to fish resources 
standard of the County code.  The code does not require that there be no negative impact on the resource; just 
that whatever negative impact occurs be mitigated by enhancement of the resource as a whole. See, Gould VI at 
631.  
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How Can Restoring Stream Flows be a Bad Thing?   
 
At the heart of the claims Yinger makes about Thornburgh’s mitigation plan is the basic premise that 
restoring stream flows at Whychus Creek is a bad thing.  To support his position, Yinger has adopted a 
laser-like focus on Alder Springs, as if to say “if it’s good for Alder Springs then it’s good for Whychus 
Creek.”  Taken to its logical extreme, Yinger’s approach would dictate that all of the water in Whychus 
Creek should be diverted from the creek and placed to other uses (irrigation use) so that the creek is dry 
just above Alder Springs.  Under this scenario, no water from upstream would be allowed to mix with 
the spring water from Alder Springs thus insuring that the temperatures in Lower Whychus Creek would 
be at or near 11 degrees – approximately the temperature of the 100 cfs of flow that enters the creek in 
this location.  But, this would obviously be done at great expense, the destruction of Whychus Creek.  
Thornburgh and the rest of the environmental community disagree with such an approach.  Certainly if 
asked, Yinger would readily admit that stream flow restoration is a critically positive event driving 
substantial benefits to Whychus Creek. 
 
Yinger’s claims are misleading.  The water added to Whychus Creek will, in fact, be cold water as shown 
by Figure 6-26 of the Yinger/NWLW report. Rec. 1566.  The Three Sisters Irrigation District diversion – 
the location where water will be returned to the creek – is located upstream from Sisters where water 
temperatures are 14 degrees C and lower. Rec. 1566.14  As stated by Yinger, “in Whychus Creek, 
temperature is below 14 degrees C from its headwaters to just upstream of Sisters [below the TSID 
diversion].” Rec. 1496. Furthermore, Yinger assumed in his use of the mass balance equation that the 
temperature of the water being left in stream is 26.7 degrees rather than seeking to determine the true 
temperature of the water and its actual impact on the entire creek from the point of the diversion 
down.15 
 
It has also been shown that Yinger’s prediction is too high because it is based on 2335 acre feet of 
consumption use rather than the correct figure of 1356 acre feet.  This means that a figure of 58% of the 
figure predicted by Yinger or .07 degrees C is the highest possible impact at Alder Springs.  Below Alder 
Springs where over 100 cfs of groundwater enters Lower Whychus Creek, the impact will drop to the 
level no higher than predicted by TetraTech and as adjusted by use of the correct figure for consumptive 
use – no more than an impact of .0058 degrees C. 
 
These very slight temperature impacts, most significantly, have not been shown to create a negative 
impact on the wildlife resource so do not violate the no net loss requirement of the County’s code. 
The Yinger/NWLW report’s discussion of habitat fails to make the case that that the tiny changes in 
temperature Yinger predicts will raise the temperature of Lower Whychus Creek to the point where it is 
too hot for any of the fish that rely on the habitat.  The Yinger/NWLW study reports a temperature in 
Lower Whychus Creek, the habitat area, of 12 to 14 degrees C.  Rec. 1511.  Yinger/NWLW claim that bull 
trout can occupy streams from zero to 22 degrees C but are most frequently found where temperatures 
are 2 to 15 degrees C. Rec. 1511.  The very small temperature changes projected will not cause the 
temperature to exceed the ideal temperature range of 2 to 15 degrees C.16  

                                                           
14

 The water that will be returned to the stream at the TSID diversion will enter the creek upstream of Sisters and 
many miles upstream of the mouth of Whychus Creek on the Deschutes River (Rec. 379, 410, 1904). 
15

 This fact was determined by use of the mass balance equation used by Yinger on Rec. 896.  It must be assumed 
that the 106 cfs added to the creek will be 26.7 degrees to arrive at the result claimed by Yinger.   
16

 Yinger/NWLW does not provide any temperature information for Native Redband Trout or for salmon and 
steelhead fish that are being reintroduced to the Upper Deschutes Basin.  Rec. 1512. 
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As shown by our analysis above, there are a number of problems with this statement and approach: 
First, Yinger’s approach is too narrow to apply to Lower Whychus Creek.  It looks at one point only and 
fails to account for the other cold water springs that create the favorable fish habitat.  Second, it 
assumes that all flow reductions will occur at Alder Springs and not elsewhere in Lower Whychus Creek 
where other springs enter the creek despite the fact Yinger knew about these flows. Rec. 895.  Third, 
Yinger uses a consumptive use that is far higher than the appropriate figure set by the OWRD permit and 
upheld by LUBA. Fourth, Yinger’s report shows that the temperature of the water that will remain in the 
creek due to Thornburgh’s 106 cfs mitigation plan is below 14 degrees.  Water below 14 degrees is not 
hot water.       
 
Even if Yinger were correct, which we dispute, the change he claims is immaterial.  According to Yinger 
the temperature in lower Whychus Creek is substantially below the desired standard for fish habitat.  
Rec. 1512.  Even IF there was a change of .12 degrees the impact to habitat quality would be negligible.  
By contrast, Yinger’s data shows the temperature above Alder Springs to be as much as 10 degrees 
above the standard and in need of mitigation by increasing stream flows.  Rec. 1895, 1566.  
Thornburgh’s mitigation plan will provide a part of the stream flows needed to correct the temperature 
problems experienced in Whychus Creek above Alder Springs with little or no impact on the habitat 
quality below Alder Springs.  
 
Hearings Officer’s Decision and Condition of Approval 
 
The hearings officer, in Condition 39 of the FMP, required that Thornburgh Resort Company, LLC provide 
funding to complete a conservation project by Three Sisters Irrigation District to restore 106 acre-feet of 
instream water to Whychus Creek.  The hearings officer imposed this condition because she found 
OWRD’s mitigation requirements did not account for higher summer water consumptions so mitigation 
would be required in Whychus Creek “to assure that water temperatures in Whychus Creek are not 
affected by the proposed development. Rec. 34.  The Hearings Officer’s findings acknowledge the fact 
that the mitigation program, as proposed, fully mitigates Thornburgh’s projected impacts for a typical 
day in spite of the arguments presented by Yinger about water temperature impacts to Whychus Creek.   
 
Resolution of Issues Identified by LUBA 
 
LUBA was concerned that the hearings officer did not acknowledge the conflict between TetraTech’s 
evidence that increasing the flow in Whychus Creek is beneficial to the quality of the stream as habitat 
for fish and Yinger’s claims of slight increases in the temperature of the water in Whychus Creek at the 
point where it starts to mix with the first of a complex of springs in Lower Whychus Creek.  The Hearings 
Officer understood that Thornburgh, ODFW and OWRD all agreed that Thornburgh’s plans mitigated 
water quality and quantity issues and that the opponents (Yinger) had argued that the mitigation plan 
would take cold water out of the aquifer where it seeps into Whychus Creek and replace it with warm 
water (the 106 cfs of mitigation water). Rec. 34.   
 
The Hearings Officer did not discuss the differences in the results of Yinger’s projections regarding creek 
temperature and the results of the TetraTech analysis that were based on assumptions by Yinger that 
Tetratech and Thornburgh contested.   A discussion and resolution of those differences have been 
provided above.  Essentially, Yinger and TetraTech answer different questions – Yinger confines his 
analysis to one point in the Lower Whychus Creek that supplies only about 8.7% of the cold water that 
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enters this part of the creek to show a number that is as high as possible.  TetraTech’s analysis considers 
flows that are over 10 times higher than Yinger’s – flows that occur in the last 1.5-mile stretch of the 
Lower Whychus Creek before it joins the Deschutes River.  Any thermal impact to the much larger 
amount of water considered by TetraTech – water found in Lower Whychus Creek –  would, logically and 
scientifically, be very minor (if any occur).  Furthermore, the projected impacts by Yinger and TetraTech 
(based on Yinger’s claimed flow reduction) would have been significantly smaller (no more than 58%) if 
the correct consumptive use figures had been used by Yinger.   
 
All of these facts provide the hearings officer with a basis to find that any impact to the temperature of 
Whychus Creek are too minor to have an impact on the fisheries resource in Lower Whychus Creek.  
Additionally, the fact that ODFW found that Big Falls water rights fully mitigate water quantity and 
quality issues was a reasonable basis to find that there will be no net impact to the resource based on 
the level of water use by Thornburgh relied on in assessing project impacts.  
 
The reason the hearings officer accepted Thornburgh’s proposal to provide mitigation water for 
Whychus Creek was not due to her acceptance of Yinger’s temperature impact projections.  Rather, she 
accepted the mitigation due to her concern that the OWRD mitigation requirement might not mitigate 
high summer water use levels.  The requirement to place 106 cfs of cold water into Whychus Creek will 
obviously offer a significant positive benefit to Whychus Creek by improving water quality 
(temperatures) in a significant stretch of the creek and will help return the creek to the “natural 
hydrograph” that the opponents argue is so important to the health of Whychus Creek.   It was 
reasonable for the hearings officer to have reached this conclusion based on the evidence in the record 
before her and for the County to do so on remand.    
    
VII. ISSUE #3 – TERRESTRIAL WMP AND M&M PLAN 
 
Requested Action 
 
Central Land and Cattle Company, LLC requests that the Terrestrial WMP and M&M Plan be approved, 
with the exclusion of those provisions that provide for payments by Thornburgh to ODFW for mitigation 
on lands other than BLM lands.  This method of mitigation was rejected by the Oregon Court of Appeals 
and LUBA as causing the plan to be too uncertain to allow opponents to have an opportunity to confront 
the plan.  
 
Discussion 
 
LUBA and the Court of Appeals have reviewed Thornburgh’s wildlife management plan on a number of 
occasions – during two reviews of the CMP and during review of the FMP.  The CMP approval required 
that the plans be reviewed at a public hearing during the County’s review of the FMP.  This requirement 
was imposed because “the mitigation plan was not yet composed” and, therefore, could not be 
reviewed for compliance with DCC 18.113.070(D)’s “no net loss or net degradation of resource” 
approval criterion as determined in Gould II. 
 
Thornburgh filed the Terrestrial Wildlife Mitigation Plan (Rec. 2609-33) and M&M Plan (Rec. 416-32) to 
support approval of its FMP and to demonstrate compliance with DCC 18.113.070(D) and the no net loss 
standard.  It also filed third party documents that endorsed the plans. Rec. 1800-05(ODFW), Rec. 415, 
470 (BLM), Rec. 126-33, 732-44, 1287(Lynn Sharp, TetraTech).  The plans call for Thornburgh to restore 
4,501 acres of juniper woodlands on land in the Canyons Region, Deep Canyons Region and Maston 
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Allotment. Rec. 420.  The M&M Plan explains how off-site mitigation will be implemented on whatever 
BLM land is ultimately decided upon as the receiving site for mitigation.   
 
On appeal, LUBA found that the Terrestrial Wildlife Mitigation Plan and M&M Plan “provide a fair 
amount of detail about the kinds of habitat restoration activities that might be employed to improve the 
habitat value of 4,501 acres of BLM land to be selected in the future for mitigation.  LUBA also noted 
that BLM, ODFW and Thornburgh’s consultant were confident that the plan will achieve compliance with 
DCC 18.113.070(D).  LUBA held that important parts of the proposal were not yet known, including the 
location where the mitigation will occur and, therefore, remanded the decision. 
 
LUBA’s decision was appealed by Gould and Thornburgh filed a cross-appeal.  The Court of Appeals 
found, when resolving the cross-appeal, that: 
 

“If the only remaining uncertainty in Thornburgh’s mitigation plan were which portion of 
BLM land would be the site of habitat restoration, we would conclude that LUBA erred in 
its application of Gould II.  There, no mitigation plan has been composed.  Thornburgh 
was required only to complete a plan and to obtain ODFW and BLM approval of it. *** 
Here, the nature of the mitigation plan proposed for BLM land is clear:  the Terrestrial 
WMP provides that Thornburgh will restore and enhance about 4,501 acres of juniper 
woodlands within the Cline Buttes Recreation Area, and the M & M Plan sets out 
mitigation methods that could be applied to any parcel of land within the area.  Thus the 
adequacy of Thornburgh’s mitigation efforts as they pertain to BLM land can be assessed 
now, based on the record as it exists. ” Gould VI at 642-643.   

 
The Court of Appeals remanded the decision because it was unknown whether restoration efforts would 
in fact occur on BLM land because BLM was still finalizing the CBRAP.  It also remanded the decision 
because the wildlife plan included a back-up plan for mitigation that would apply if the CBRAP was not 
adopted and BLM lands were, therefore, not available for mitigation. Gould VI at 642-643.  These were 
the only reasons that the plan was remanded. 
 
The BLM has adopted the Cline Butte Recreation Area Plan so restoration may now occur on BLM lands.  
This fact is confirmed by the part of the BLM website that discusses the plan, Exhibit B of this document.  
A copy of the Decision Record regarding the plans for vegetation management methods, management 
and monitoring signed August 26, 2010 is attached as Exhibit C.  As all mitigation work described in the 
Terrestrial Wildlife Mitigation Plan and M&M Plan will occur on BLM land, the “back up” plan rejected 
by the Court of Appeals is moot and can be stricken from the plans.  With this uncertainty resolved, the 
plans should, again, be approved by the County. 
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