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May 5, 2017 Tia M. Lewis
T: 541-749-4048
tlewis@schwabe.com

VIA E-MAIL AND FIRST CLASS MAIL

Deschutes County Planning Commission
c/o Mr. Matt Martin, Associate Planner
Deschutes County Planning Division
Community Development Department
117 NW Lafayette Avenue

Bend, Oregon 97703

RE: Flood Plain Zone Amendments
County Land Use File Nos. 247-17-140-ZC/141-PA/142-TA
Our File No.: 116094-150752

Dear Planning Commissioners:

As a follow-up to the April 13, 2017 public hearing before the Deschutes County Planning
Commission, we would like to offer our comments regarding the proposed Flood Plain Zone
Overlay Zone.

Summary: We recommend the County utilize the traditional combining zone concept of
allowing those uses which are allowed outright or conditionally in the underlying zones and then
include special provisions regulating those uses for the floodplain. This will simplify the
combining zone and make it consistent with the other combining zones in the County. We also
suggest adding a separate section for definitions in the Floodplain Combining Zone which gives
meaning to those terms specifically to the floodplain (and not generally to Title 18).
Subdivisions are currently treated as a conditional use in the Flood Plain Combining Zone which
does not make sense since subdivisions, by definition, are not structural developments. We
recommend the County add a separate section regulating subdivision applications. Finally, we
suggest adding fences which do not impact, prevent, or otherwise obstruct the flow of water as a
permitted use.

DISCUSSION

I. An Overlay Zone Versus a Base Zone

The Planning Division describes an “Overlay Zone” on its website under “Frequently Asked
Questions” as follows:
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What is an Overlay Zone?

An “overlay zone,” or sometimes referred to as a “combining zone,” is a
special zoning district, placed over an existing base zone(s), which
identifies unique conditions and regulatory standards in addition to those
in the underlying base zone. The most common overlay zones in the
county include the Landscape Management (LM), Surface Mining Impact
Area (SMIA), Airport Safety (AS), and Wildlife Areca (WA).

And a “Base Zone” as:
What is a Base Zone?

A “base zone” is a county zone that specifies allowable uses for real
property and land use requirements including minimum parcel size and
development standards. The most comment base zones in the County
include Exclusive Farm Use (EFU), Forest Use (F-1/F-2), Rural
Residential (RR-10), and Multiple Use Agriculture (MUA-10).

The distinction between these two zones is important because an overlay zone does not replace
an underlying base zone. This distinction is affirmed by the Oregon Department of Land
Conservation and Development (DLCD) 2007 guide called, An_Introductory Guide to Land Use
Planning for Small Cities and Counties in Oregon. In Chapter 10, “Other Land Use
Considerations,” DLCD describes “Overlay Zones™ as follows:

Overlay Zones

Zoning ordinances often contain one or more “overlay zones” (sometimes
called “combining zones”). An overlay zone is, as the name implies, a
zone that adds requirements or considerations regarding the use of affected
land. They do not replace the underlying zone. [Emphasis added. ]

* ok ok

Overlay zones may make an otherwise permitted use into a conditional
use, alter setback or height requirements, or add other types of approval
criteria, depending on the purpose of the zone. Overlay zones must be
shown on the official zoning map, and they apply only to the land so
designated.

Reviewing the proposed Flood Plain Combining Zone, the Planning Division proposes to take
the existing Flood Plain base zone and essentially rename it a Flood Plain “Combining” zone.'

" Not only does this make the proposal inconsistent with all other combining zones in the County, it does not address
the multitude of problems with the current language in the Flood Plain zone.
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The Planning Division’s description of an overlay zone above lists several common overlay
zones in the County including LM, SMIA, AS and WA. As shown below, each of these
combining zones refer to the underlying zones for what uses are permitted outright or
conditionally:

> Landscape Management Zone (LM), 18.84:

18.84.030. Uses permitted outright.

Uses permitted in the underlying zone with which the LM Zone is combined
shall be permitted in the LM Zone, subject to the provisions in DCC 18.84.

18.84.040. Uses permitted conditionally.

Uses permitted conditionally in the underlying zone with which the LM Zone 1s
combined shall be permitted as conditional uses in the LM Zone, subject to the
provisions in DCC 18.84.

> Surface Mining Impact Area Combining Zone (SMIA), 18.56

18.56.040. Uses Permitted Qutright.
Uses permitted outright shall be those identified in the underlying zone(s) with which
the SMIA Zone is combined.

18.56.050. Conditional Uses Permitted.

Uses permitted conditionally shall be those identified as conditional uses in the
underlying zone(s) with which the SMIA Zone is combined and shall be subject to all
conditions of the underlying zone(s) as well as the conditions of the SMIA Zone.

> Airport Safety Combining Zone (AS), 18.80

18.80.050. Uses Permitted Outright.
Any uses permitted outright in the underlying zone with which the AS Zone is
combined shall be allowed except as provided in DCC 18.80.044.

18.80.050. Uses Permitted Outright.
Any uses permitted outright in the underlying zone with which the AS Zone is
combined shall be allowed except as provided in DCC 18.80.044.

> Wildlife Area Combining Zone (WA) 18.88

18.88.030. Uses Permitted Outright.
In a zone with which the WA Zone is combined, the uses permitted outright shall be
those permitted outright by the underlying zone.
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18.88.040. Uses Permitted Conditionally.

A. Except as provided in DCC 18.88.040(B), in a zone with which the WA Zone is
combined, the conditional uses permitted shall be those permitted conditionally by the
underlying zone subject to the provisions of the Comprehensive Plan, DCC 18.128 and
other applicable sections of this title.

We suggest the County simplify the Floodplain Combining Zone such that the underlying zone
dictates the predominant permitted and conditional uses allowed in the FP Combining Zone.
Rather than spell-out all the permitted and/or conditional uses allowed in the Flood Plain
Combining Zone which is what the County proposes now, we recommend the following
language replace Sections 18.96.030, Uses Permitted Outright and 18.96.040, Conditional Uses
Permitted:

18.96.030, Uses Permitted Outright

Uses permitted in the underlying zone with which the FP Zone is combined
shall be permitted in the FP Zone, subject to the provisions in DCC 18.96.

18.96.040, Conditional Uses Permitted

Uses permitted conditionally in the underlying zone with which the FP Zone is
combined shall be permitted as conditional uses in the FP Zone, subject to the
provisions in DCC 18.96 and Chapter 18.128 (Conditional Use).

If the County finds it wants to prohibit certain uses in the FP Combining Zone, the County could
expand on the existing list of prohibited uses in section 18.96.050.

11. Definitions

Included in the Oregon Model Flood Damage Prevention Code that the County is modeling its
code after is a separate section for definitions. It makes sense to include a definition section
tailored to the specifics of developing in the Floodplain Combining Zone. The Planning
Division instead is proposing to modify the definition section of Title 18.04 to include, eliminate,
or change definitions related to the Floodplain Combining zone (see Planning Division’s Exhibit
F of the April 13, 2017 Planning Commission meeting). Adding a separate section for
definitions in the Floodplain Combining Zone will give meaning to those terms specifically to
the Floodplain Combining zone and not generally to all zones or Title 18 code language.

I11. Subdivisions in the Flood Plain Combining Zone

Currently, the proposed rules treat subdivisions and partitions as a “use” in the Floodplain
Combining Zone and require a Conditional Use Permit. In addition, the proposed code includes

? Section 18.96.050. Prohibited Uses.
Marinas, boat slips and boat houses on private property.
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criteria to evaluate conditional uses, including subdivision and partition proposals, in Section
18.96.080: '

18.96.040 Conditional Use Permitted

H. Subdividing or partitioning of land, any portion of which is located in a flood
plain, subject to the provisions of DCC Title 18 and DCC Title 17, the
Subdivision/Partition Ordinance.

18.96.080, Criteria to Evaluate Conditional Uses

E. Subdivision and Partition Proposals.
1. All subdivision and partition proposals shall be consistent with the need to
minimize flood damage.
2. All subdivision and partition proposals shall have public utilities and
facilities such as sewer, gas, electrical and water systems located and
constructed to minimize flood damage.
3. All subdivision and partition proposals shall have adequate drainage
provided to reduce exposure to flood damage.
4. Where base tlood elevation data has not been provided or 1s not available
from another authoritative source, it shall be generated for subdivision
proposals and other proposed developments which contain at least 50 lots or 5
acres (whichever is less).

The Oregon Model Flood Damage Prevention Code, however, does not treat subdivisions or
partitions as a use, but adds a separate section addressing standards for “Subdivision Proposals
similar to the Criteria to Evaluate Conditional Uses:

khl

5.1-4 Subdivision Proposals

(1) All subdivision proposals shall be consistent with the need to minimize flood
damage;

(2) All subdivision proposals shall have public utilities and facilities such as
sewer, gas, electrical, and water systems located and constructed to minimize or
eliminate flood damage;

(3) All subdivision proposals shall have adequate drainage provided to reduce
exposure to flood damage; and,

(4) Where base flood elevation data has not been provided or is not available from
another authoritative source, it shall be generated for subdivision proposals and
other proposed developments which contain at least 50 lots or 5 acres (whichever

is less).
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Rather than regulate subdivisions and partitions as a “use” in the Floodplain Combining Zone,
we suggest adding a separate section similar to the Model Code that addresses the review of
subdivision applications and delete the requirement of a Conditional Use permit for subdivisions
and partitions. Suggested language includes:

(1) All subdivision proposals shall be consistent with the need to minimize flood
damage;

(2) All subdivision proposals shall have public utilities and facilities such as
sewer, gas, electrical, and water systems located and constructed to minimize or
eliminate flood damage;

(3) All subdivision proposals shall have adequate drainage provided to reduce
exposure to flood damage; and,

(4) Where base flood elevation data has not been provided or is not available from
another authoritative source, it shall be generated for subdivision proposals and
other proposed developments which contain at least 50 lots or 5 acres (whichever
is less) subject to the exceptions below:

(A) If a planned subdivision shows the floodplain is contained entirely
within an open space tract, a detailed engineering analysis to develop base
flood elevation data is not required.

(B) In large-lot subdivisions or single-lot subdivisions where the building
sites area clearly outside of the Special Flood Hazard Areas, a detailed
engineering analysis to develop base flood elevation data is not required.
An example is where a subdivision proposal indicates a steep grade
between the approximate Special Flood Hazard Areas and the building
sites which are located on natural high ground.

The underlined language above is from the FEMA Guidelines for Managing Floodplain
Development in Approximate Zone A Areas (April 1995).

IV. Fence Development in the Flood Plain Combining Zone

Add as a use permitted outright (assuming the County retains the list of permitted uses), “fences
which do not impact the flow of water”:

18.96.030. Uses Permitted Outright.

The following uses and their accessory uses are permitted outright in the FP
Combining Zone subject to the provisions in DCC 18.96 and all applicable
sections of this title. When there is a conflict between the primary zone and the
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provisions of DCC Title 18, the provisions of the FP Combining Zone shall
control.

% & %

J. Fences which do not impact, prevent or otherwise obstruct the flow of water.

Fences are a necessary component of protecting riparian vegetation yet the current code language
is unclear and has been the subject of much debate regarding whether fences are structures and
whether they are subject to setback standards or allowed in the Flood Plain zone. This suggested
language is taken from the City of Portland Code under Johnson Creek Flood Zones. It is simple
and easy to apply and will resolve the current code ambiguities for this important issue. We have
also seen code provisions in other areas which specifically allow “open wire” or “open rail”
fencing as outright uses. This would be another unambiguous way to address this issue.

Thank you for the opportunity to submit comments.

Sincerely,

SQHWéBE, WILLIAMSON & WYATT, P.C.
Tl i <l , S

Tia M. Lewis d

TML
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