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Peter Gutowsky

From: Daniel Terrell <danterrell@me.com>
Sent: Monday, October 10, 2016 2:58 PM
To: Peter Gutowsky
Subject: Aceti Remand - Amended Proposed Findings
Attachments: Attachment 4 - Amended Proposed Findings.pdf; ATT00001.htm

Peter: 
 
As we discussed on the telephone earlier today, attached please find an Amended Attachment 4 - Proposed 
Findings.  The only changes I made were to remove Condition of Approval #4, which imposed the Limited Use 
Combining Zone, and re-numbered the remaining conditions of approval.  The existing Condition of Approval 2 
already included express language prohibiting pulp and paper manufacturing use so it did not need to be 
changed.   
 
Please replace the Attachment 4 that was submitted with the remand request application with the one attached 
here. 
 
Thanks for flagging that issue for me and giving the opportunity to clean things up before the hearing.  Don’t 
hesitate to contact me if you have any further questions. 
 
Best, 
 
Dan 
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BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON 
FINDINGS OF FACT AND CONCLUSIONS OF LAW ON REMAND 

FILE NUMBERS: 247-14-000456-ZC; 247-14-000457-PA 

APPLICANT/OWNER: Anthony J. Aceti 
21235 Tumalo Place 
Bend, OR  97703 

APPLICANT’S  Pat Kliewer 
REPRESENTATIVE: 60465 Sunridge Drive 

Bend, OR  97702 

REQUEST: The applicant requests approval of a plan amendment and zone change 

from Exclusive Farm use to Rural Industrial for a 21.59-acre site located 
at Deschutes Junction north of Bend. 

I. FINDINGS OF FACT:

A. Incorporated Findings of Fact:  The Findings of Fact lettered A through K, from the Hearings
Officer’s decision dated September 30, 2015, are hereby incorporated to the extent they are

consistent with these findings and conclusions.

B. Procedural History:  Central Oregon Land Watch appealed Ordinances 2016-001 and 2016-002

to the Land Use Board of Appeals.  LUBA remanded the decisions on August 10, 2016.  The
applicant requested in writing on _______, 2016 that the County Board proceed with the
application on remand pursuant to ORS 215.435.  The remand proceeding was limited to the

issue remanded by LUBA and a public hearing on remand was held on _____, 2016.  The County
Board issued its written decision on remand on _______, 2016.

C. LUBA Decision and Guidance:  The Land Use Board of Appeal's Final Opinion and Order,
Central Oregon Landwatch v. Deschutes County, LUBA No. 2016-012, denied many of Petitioner
Central Oregon LandWatch's issues raised under the two assignments of error presented.

However, because LUBA affirmed Petitioner's argument that the County Board erred in approving
an exception to Goal 14 Urbanization, LUBA remanded the decision for further review.

LUBA denied all of the arguments presented under Petitioner's first assignment of error, which
challenged the County Board's conclusion that the subject property does not constitute
"agricultural land" under OAR 660-033-020(1).  LUBA Slip Op. p. 18.

LUBA affirmed Petitioner's second assignment of error, concluding that the adopted findings did
not supply the reasoning necessary to conclude that all rural use of the property is impracticable

and is therefore irrevocably committed to urban uses.  LUBA Slip Op. p. 24 and p. 28.
Consequently, LUBA remanded the decision.

LUBA's Final Opinion and Order provides the County Board and staff guidance regarding the
purpose of the Goal 14 exception and whether a Goal 14 exception is required to authorize rural
uses on rural land. The decision states:

"In a similar vein, the challenged decision applies the Rural Industrial Zone to the 
property.  As explained below, the Rural Industrial Zone was adopted to allow rural 

industrial uses and ensure the uses allowed in the Rural Industrial Zone are rural 
rather than urban in nature.  To approve a committed exception to Goal 14 to allow 
urban uses of the property (because all rural uses are impracticable) and then apply 
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a zoning district that was adopted to limit industrial uses to rural industrial uses would 
appear on its face to be inconsistent. 

 
"Whether approving an irrevocably committed exception to Goal 14 to allow 

urban uses of rural land and then applying a zone that was adopted to limit industrial 

uses to rural industrial uses is inconsistent or not, if the county wants to approve an 
irrevocably committed exception to Goal 14, it must supply the reasoning that 
supports the conclusion that the rural use of the property is impracticable,  with the 

result that it is committed to urban uses."  Slip Op. at p. 23-24 (emphasis supplied). 
 
 And,  

 
"What is clear is that the county approved an irrevocably committed exception to 
Goal 14: 'an exception to Goal 14 is required for the proposed plan amendment and 

zone change.'  Record. 49.  The only reason for approving such an exception that we 
can think  of is to authorize urban uses of rural land."  Slip Op. at p. 27 (emphasis 
supplied). 

 
D. Parties' Intentions:  At no point during the prior proceedings did the applicant request that the 

County approve urban uses on the subject property.  The applicant always asserted that he 

sought to allow rural industrial uses on the property.  When informed that the County believed he 
needed to apply for an exception to Goal 14 because of prior precedent, the applicant asserted 
he did not believe than an exception was necessary to allow rural uses, but would prepare an 

exception application to cooperate with the County. 
 
 The County Board and county staff did not intend to authorize urban uses on the subject property  

through the Goal 14 exception approved by Ordinance 2016-001.  This is reflected in the RI plan 
and zone designations imposed on the property as well as the conditions of approval.  

 

E. Basis for Hearings Official's Decision:  The Hearings Officer did not intend to authorize urban 
uses on the subject property.  The Hearings Officer's decision expressly states:  

 

"I find that it is appropriate to require an exception to Goal 14 to determine if the 
proposed "reasons" match the potential uses, and so that development limitations 
may be established as part of the goal exception to assure the subject site is not 

developed with "urban" uses.  I note that such a goal exception was required by the 
Hearings Officer in ZC-14-2."  Record p. 68 (emphasis supplied).   

 

F. Deschutes County Land Use Regulations:  The Deschutes County Comprehensive Plan and 
Title 18 of the Deschutes County Code have been acknowledged by LCDC as consistent with all 
of the statewide planning goals.   

 
 The Comprehensive Plan states that the Rural Industrial plan designation and zoning applies to 

specific properties to provide compliance with state rules by adopting zoning to ensure that those 

properties remain rural and that the uses allowed there are less intensive than those allowed in 
unincorporated communities as defined in OAR 660-022.  Comprehensive Plan, Ch. 3, p. 11. 

 

 Specific Comprehensive Plan Policies implement this statement.  These include:  
 

Policy 3.4.23 To assure that urban uses are not permitted on rural industrial lands, 

land use regulations in the Rural Industrial zones shall ensure that the uses allowed 
are less intensive than those allowed for unincorporated communities in OAR 660-22 
or any successor.  
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Policy 3.4.27 Land use regulations shall ensure that new uses authorized within the 
Rural Industrial sites do not adversely affect agricultural and forest uses in the 

surrounding area.  
 
Policy 3.4.28 New industrial uses shall be limited in size to a maximum floor area of 

7,500 square feet per use within a building, except for the primary processing of raw 
materials produced in rural areas, for which there is no floor area per use limitation.  
  

Policy 3.4.31 Residential and industrial uses shall be served by DEQ approved on-
site sewage disposal systems.  
 

Policy 3.4.32 Residential and industrial uses shall be served by on-site wells or public 
water systems. 
 

Policy 3.4.33 Community sewer systems shall not be allowed in Rural Industrial 
zones.  

 

 The Comprehensive Plan also includes a policy specifically for the Deschutes Junction area 
intended to ensure rural uses in that rural area. 

 

Policy 3.10.5 Maximize protection of the rural character of neighborhoods in the 
Deschutes Junction area while recognizing the intended development of properties 
designated for commercial, industrial and agricultural uses. 

 
 The Deschutes County Code Chapter 18.100 RURAL INDUSTRIAL ZONE – R-I, implements the 

above Comprehensive Plan policies.  It limits the types of industrial uses, whether permitted 

outright or through conditional approval, to inherently rural industrial uses.  DCC 18.100.010 and 
.020.  The DCC further restricts those industrial uses through use limitations, dimensional 
standards, off-street parking and loading standards, site design, additional requirements, solar 

setbacks, and restrictions through the Limited Use Combining Zone – Deschutes Junction.  DCC 
18.100.030 through .090.    

 

G. Issue on Remand:  The issue on remand is whether the rural industrial uses the applicant has 
requested approval to allow on the subject property (the uses allowed by the R-I zoning code) 
require an exception to Goal 14 or whether the application for a change in the plan and zone 

designation for the property to Rural Industrial can be approved without a Goal 14 exception.     
 
II.   CONCLUSIONS OF LAW: 

 
For the reasons provided below and based upon the evidence in the record and the findings 
provided above, the Board of County Commissioners of Deschutes County concludes that the 

subject property does not qualify as "agricultural land" under OAR 660-033-020(1) for Goal 3 
purposes, that an exception to Goal 14 Urbanization is not required for the County to approve the 
rural industrial comprehensive plan designation or zoning on the subject property and hereby 

approves the application to change the plan designation for the property from Agriculture to Rural 
Industrial and the zoning for the property from Exclusive Farm Use – Tumalo/Redmond/Bend 
Subzone (EFU-TRB) to Rural Industrial (R-I).   

 
LUBA's remand denied all of the Petitioner's challenges to our conclusion that the subject 
property does not qualify as "agricultural land" under OAR 660-033-020(1) and affirmed that 

portion of our previous decisions.  The consequence of that determination is that non-resource 
(i.e, other than EFU) rural uses may be permitted on the subject property consistent with the rural 
plan designation and zoning of the property.  That issue has been resolved and is not subject to 

challenge in this remand proceeding.  The County Board reaffirms that portion of our decision 
without further discussion or analysis.  
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Given the above findings that the applicant did not intend to request and the County Board did not 
intend to authorize urban uses on the subject property, LUBA's remand requires us to examine 

why an exception to Goal 14 was filed in this proceeding at all.  
 
It is plainly evident from the evidence in the record and the above findings that staff's request that 

the applicant submit an application requesting an exception to Goal 14, the Hearings Officer's 
consideration and approval of that exception, and the County Board's consideration of the 
exception application flowed directly from the precedent set by the Hearings Official's decision in 

ZC-14-2.  The County had concluded that the decision is binding precedent and has consistently 
applied the approach used in that decision to assign R-I zoning to a property to subsequent 
applications.  That decision, as interpreted and applied by the County, concluded that an 

exception to Goal 14 Urbanization was required whenever a property owner sought rural 
industrial zoning on rural property, and that the Goal 14 exception process was to ensure that the 
subject site was not developed with "urban" uses.  The Hearings Officer's decision in ZC-14-2 

was not appealed and, therefore, its reasoning was never reviewed by LUBA.  
 
As the excerpts from LUBA's opinion in this matter quoted above make clear, the Hearings 

Officer's analysis and conclusions regarding the use of the Goal 14 exceptions process to limit 
Rural Industrial uses to those that are not "urban" is both rationally inconsistent and legally 
incorrect.  As LUBA's decision plainly explains, the purpose of a Goal 14 exception is to allow 

urban uses on rural land.  The decision also explains that to get a committed exception to Goal 
14, one must demonstrate that it is impossible to locate any rural use on the subject property.  It 
is thus illogical to approve a Goal 14 exception only to then limit it to Rural Industrial uses, which 

are "rural" by definition and acknowledgment.  To do so is also inconsistent with the state's land 
use legal framework.   
 

The County Board hereby concludes that the County should no longer follow the precedent set 
forth in ZC-14-2, which requires approving an exception to Goal 14 before approving the change 
in plan designation and zoning of a rural property to the Rural Industrial plan designation and R-I 

zoning.  As LUBA explained in its decision, the requirement for an applicant to apply for an 
exception to Goal 14 is to be limited to proposals that request urban uses on rural land, or as 
otherwise required by the DCC, state statute or state land use regulations. 

 
Based upon the above conclusion, because the applicant did not request urban uses to be 
allowed on the subject property and because the County Board did not intend to allow urban uses 

on rural land, the County Board concludes that the applicant should not have been required to 
submit an application for an exception to Goal 14 for the purposes set forth by the decision in ZC-
14-2 as followed by the Hearings Official in this proceeding. 

 
One issue remains from the LUBA decision.  LUBA seemed to think that the Hearings Officer 
believed that the application for R-I zoning would allow urban uses on rural land, and referenced 

page 49 of the record twice in its decision.  The relevant passage from that page is: 
 

"I find that the subject property is 'nonresource land' based on the fact that it is not 

Agricultural Land subject to Goal 3, but the proposed plan amendment is subject to 
Goal 14.  This is because it could result in the 'urbanization' of the subject site by 
allowing development with RI Zone uses that are more 'urban' in nature including 

both retail and service uses.  For this reason, an exception to Goal 14 is required 
for the proposed plan amendment and zone change."  Record p, 49.   

 

For the following reasons, the County Board rejects the Hearings Official's analysis provided 
above and similar comments contained elsewhere in the Hearings Officer's decision.   
 

First, uses allowed in the rural industrial zone are not more, or less, "urban" than other rural 
uses.  Uses are either urban or they are rural.  Rural industrial uses are no more urban or rural 
than rural residential uses, EFU uses or rural commercial uses.  While R-I uses may be more or 
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less intensive than rural residential uses or rural commercial uses, they remain "rural uses," 
particularly when developed consistent with the development standards for uses authorized within 

the county's RI zoning code.  In fact, LUBA and the courts have noted that farm practices 
permitted in the EFU zone often resemble industrial uses.  The Hearings Officer erred when she 
concluded or otherwise suggested that the proposal for R-I zoning could lead to the urbanization 

of the subject site.   
 
Second, the County's Rural Industrial plan designation and the R-I zone provisions have been 

acknowledged by LCDC as rural uses.  As LUBA recognized, acknowledged rural industrial uses 
are not urban uses, they are rural uses.  Given the development limitations set forth under DCC 
18.100.030 to .090, the authorized rural industrial uses on the subject property, if the application 

is approved, will be less intensive than those allowed in unincorporated communities.  The 
Hearings Officer erred when she concluded or suggested that Rural Industrial development of the 
property would constitute an urban use of rural land. 

 
Third, there is nothing about the application or the subject property that suggests rural industrial 
uses within the range of uses permitted in the R-I zone would be "urban."  The proposal simply 

seeks a rural industrial plan designation and zoning.  All development proposals will be reviewed 
for consistency within the limitations established by the DCC, which will ensure that the approved 
uses are rural uses.  With respect to the site, all industrial uses will be served by a DEQ approved 

on-site sewage disposal system consistent with Comprehensive Plan Policy 3.4.31.  The property 
is not served by, nor can be approved for service by a community sewer system, which is 
consistent with Policy 3.4.33.  Furthermore, the subject property is served by a public water 

system, which is consistent with Policy 3.4.32 and the Comprehensive Plan's limitations on 
property to ensure that rural industrial uses are in-fact rural.  Any analysis, conclusions or 
suggestions contained in the Hearings Official's decision that suggests any of the above site 

factors may lead to urban uses on rural land are in error.    
 
Based upon the above analysis, the County Board concludes that there is nothing about the 

applicant's request for a Rural Industrial plan designation and Rural Industrial (R-I) zoning that 
would allow urban uses on rural land or that would in any way require the applicant to obtain an 
exception to Goal 14 Urbanization. 

 
The County Board hereby incorporates those portions of the Hearings Official's findings and 
conclusions that are consistent with these findings and conclusions.  

 
The County Board hereby expressly rejects the Hearings Official's Goal 14 finding at page 32 of 
the Hearings Official's decision and finds instead:  Goal 14, Urbanization. Goal 14 is "[t]o provide 

for an orderly and efficient transition from rural to urban land use."  We find that the subject 
property is "nonresource land" based on the fact that it is not Agricultural land subject to Goal 3.  
Because our analysis leads us to conclude that the proposal does not represent an "urban" use of 

land, and the proposal seeks to apply rural industrial plan and zone designations to the property 
and the uses permitted under R-I zoning, as restricted by the development standards provided in 
the Deschutes County Code, constitute rural uses on rural land, the proposal is consistent with 

Goal 14. 
 
The County Board Ultimately Concludes: 

 

 To reaffirm our previous decision that the subject property is "nonresource land" because 
the property is not "agricultural land" under OAR 660-033-020(1) and is therefore not 

subject to Goal 3. 

 To repeal those portions of Ordinance 2016-001 and the related findings that approved 
an exception to Goal 14, on the basis that a Goal 14 exception is not necessary to 
approve the requested plan designation and zone change, or to allow rural industrial uses 

on the subject property. 
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 To approve the Comprehensive Plan Amendment to re-designate the subject property 
from Agriculture to Rural Industrial and the corresponding Zone Map Amendment (Zone 

Change) to reassign the zoning from Exclusive Farm Use – Tumalo/Redmond/Bend 
Subzone (EFU-TRB) to Rural Industrial Zone (R-I). 

 

 
III. DECISION: 
 

Based upon the foregoing Findings of Fact and Conclusions of Law, the Board of County Commissioners 
hereby APPROVES the Applicant’s applications for a Comprehensive Plan Map amendment to re-
designate the subject property from Agriculture to Rural Industrial and a corresponding Zone Map 

Amendment (Zone Change) to reassign the zoning from Exclusive Farm Use – Tumalo/Redmond/Bend 
Subzone (EFU-TRB) to Rural Industrial Zone (R-I) subject to the following conditions of approval: 
 

1.   This approval is based on the applicant’s burdens of proof, supplemental materials, and written 
and oral testimony.  Any substantial change to the approved plan amendment or zone change will 
require new land use application(s) and approval(s). 

 
2.   This approval allows on the subject property all uses allowed outright and conditionally in the 

Rural Industrial zone, except that any pulp and paper manufacturing use shall not be allowed 

within the subject property.   
 
3.   The Deschutes County Year 2011 Comprehensive Plan shall be amended to include an updated 

description of the Deschutes Junction rural industrial site in Chapter 3.4, as follows: 
 

The Deschutes Junction site consists of the following tax lots: 161226C000107 (9.05 

acres), 16126C000106 (4.33 acres), 161226C000102 (1.41 acres), 161226C000114 (2.50 
acres), portions 161226C000300 (12.9 acres). 161226C000301 (8.93 acres), 161226A000203 
(1.5 acres), those portions of 161226C000111 located west of the Burlington Northern-

Santa Fe railroad tracks (16.45 acres), 161226C000201 (20.27 acres) and 161227D0000104 
(1.32 acres). Generally, the Deschutes Junction site extends to property to the west of 
Highway 97, bordered by Tumalo Road and Tumalo Place and is bordered on the east by 

the Burlington Northern Railroad, on the north by Tumalo Place (except for a portion of 
1612226A000111), and on the south by EFU-zoned property owned by the City of 
Bend. 

 
4. Prior to any development of the property, the developer shall work with Swalley Irrigation District 
to transfer some or all of the existing 16 acres of irrigation water rights associated with the subject 

property to ensure that there will not be any development on top of irrigated land; only those irrigation 
water rights that can be dedicated to beneficial uses, such as irrigated landscaping, may be retained.   
 

5. As part of any development of the property, the developer shall 
 

a.  Create a system of access easements that connect the three driveways with any lots created 

by partitioning or subdividing of the land.  
b.  Work with Commute Options to assist in preparing a two year start -up Transportation Demand 

Management program (TDM).  The program will include: 

1)  Conducting workshops and training on TDM alternatives; 
2)  Provide posters and brochures promoting smart commuting choices;  
3)  A plan to have employees from on-site businesses have staggered start and end work 

hours. 
 c.  Prepare an internal Traffic Control Plan (in accordance with the MUTCD), that includes:  

1)  Directional signing to Redmond, Bend, Tumalo at each intersection;  
2)  Time-restrictive (4 PM – 6 PM) “NO LEFT TURN” sign at the driveway onto Tumalo 

Place; 
3) Bridge undercrossing shall be signed “ONE LANE ROAD”;  
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4)  Prepare a site map, with the aid of DCPWD, showing the location of traffic control 
devices. 

 d.  Have the Deschutes County Transportation Planner approve the Traffic Management Plan.  
 
 

 
_______________________________________ 
 

 
 
Dated this ___ day of _______________, 2016 

 
Mailed this ___ day of _______________, 2016 


