
 

   

 
 
 
 
 
 
 
 
 

MEMORANDUM 
 
 
DATE:  March 14, 2016 
 
TO:  Board of County Commissioners 
 
FROM: Will Groves, Senior Planner 
 
RE: Elizabeth A. Dickson’s appeal of a Hearings Officer’s decision.  File Nos. 247-15-

000113-CU, 247-15-000114-CU, 247-15-000115-NUV, 247-15-000116-LM (247-
15-000670-A) 

  
 
Before the Board of County Commissioners (BOCC) is an appeal filed by Elizabeth A. Dickson, 
attorney for Peter Dreifuss.  The appeal is submitted in response to a Deschutes County 
Hearings Officer’s decision that a new community dock and decks, verification of non-
conforming structures (bunkhouse and garage), alteration of the bunkhouse, verification of 
nonconforming uses consisting of fill within the flood plain and wetlands, and a septic system do 
not comply with all applicable regulations.  The appellant requests the BOCC formally consider 
the decision. 
 
BACKGROUND 
 
In approximately 1976, Applicant’s predecessor constructed a small structure on the property, 
referred to as the “bathhouse,” that had a sink, toilet, shower, and laundry facilities inside and a 
faucet and sink outside.  
 
In 2009 and 2010, the applicant built several structures on the subject property, including the 
existing dock, free-standing decks, walkways, garage, and an addition to the “bathhouse” 
consisting of a bedroom and attached decking, creating the bunkhouse. The applicant also 
placed eight cubic yards of gravel on the driveway.  
 
In 2013, the county received code violation complaints concerning construction and use of 
improvements on the subject property without necessary permits and approvals: 247-13205-CE 
(septic system); 247-13206-CE (work without building permits); and 247-C13207-CE (work 
without land use approval).  The applicant submitted the subject land use applications to permit 
the work performed after-the-fact. 
 
The Hearings Officer issued a decision on December 9, 2015 finding that the proposal does not 
comply with all applicable regulations.  Specifically, the “bathhouse” was found to have been 
unlawfully established while PL-5 was the active zoning code, aboveground decks were found 
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to be not allowed in the 100-foot river setback, and the dock was found not to comply with a 
number of regulations.  On December 22, 2015, the applicant appealed the decision to the 
BOCC.  
 
The 150-day period for issuance of a final local decision under ORS 215 expires on January 21, 
2016.  The applicant has offered to toll the 150-day clock through May 31, 2016 to allow 
sufficient time for the BOCC to hear this matter and issue a decision. 
 
APPEAL 
 
The notice of appeal describes several assignment of error.  These are summarized below, with 
references to those pages within the decision where the Hearings Officer addressed the issue. 
 

1.  County Flood Plain designation should reflect actual site conditions 
verified by survey.  H.O. Decision, pp. 32-33: 

 
“The Hearings Officer has found the county is authorized to 
interpret the FP Zone to apply only to those portions of the subject 
property located at or below the BFE based on a site-specific flood 
plain survey. The staff report raises the question of whether and to 
what extent the RR-10 Zone applies to the subject property 
because the entire property is zoned FP, which is a base or 
“primary” zone.  As discussed in the findings above, in prior 
decisions the county has found that where, as here, a site-specific 
survey shows the flood plain is less extensive than the area 
mapped by FEMA, the provisions of the FP Zone are not applied 
to uses outside the surveyed flood plain and the provisions of the 
adjacent zone do apply. However, I have concluded that for 
purposes of the analysis in this decision, I will consider the entire 
subject property to be zoned FP. Therefore, I find the provisions of 
the RR-10 Zone do not apply to the applicant’s proposal.” 
 

 Staff Note:  While the BOCC might conclude that the bunkhouse and garage 
should be evaluated under RR-10 zone criteria (as they are above the Base 
Flood Elevation), the setback requirement preventing expansion of the 
bunkhouse and placement of the decks is identical in the RR-10 and FP zones.   

 
2.  Nonconforming Use Verification should be granted when historic photos, 

neighbor testimony, and County Records prove existence. H.O. Decision, 
pp.40-51. 

 
“The record indicates the original bathhouse was constructed on 
the subject property in 1976. The county’s official records indicate 
that in 1976 the subject property was zoned RR-1, Rural 
Recreational Residential Zone, under PL-5, the county’s first 
zoning ordinance which took effect in December of 1971. Sections 
3.150 and 3.155 of the RR-1 Zone listed the uses permitted 
outright and conditionally in that zone. The Hearings Officer finds 
none of those uses includes the original bathhouse. Section 3.160 
of PL-5 authorized two “accessory uses” in the RR-1 Zone -- “not 
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more than one private garage” and “home occupation.” I find 
neither of these uses includes the original bathhouse.” 

 
Staff Note:  Staff understands the record to contain no debate on the 
establishment date of the “bathhouse”.  At issue is whether that use was lawful at 
the time of establishment under PL-5, the zoning code in effect at the time of the 
use establishment.  
 

3. Deschutes River dock requirements need clarification. H.O. Decision, pp. 16, 
20-27. 

 
Staff Note:  The Hearings Officer denied the dock under several criteria 
(including frontage and dock size).  While staff believes the Hearings Officer 
made reasonable interpretations, BOCC affirmation or reinterpretation on these 
issues would likely be granted deference on any future appeal. 

 
4. Marine Life and Wildlife Habitat identification and mitigation analysis 

should weight site-specific information over general regulations or 
observations.   

 
Staff Note:  The Applicant states: “We ask the Board to consider the reason for 
dock restrictions and if the underlying concern to protect habitat is met, that the 
Board allow the dock replacement to be deemed permitted”.    Staff notes that 
the applicant appears to be requesting a variance to dock criterion, but has not 
applied for a variance.   
 
The applicant also included a request to reevaluate the Hearings Officer’s denial 
of decking in the 100-foot river setback under this appeal topic. 

 
 

Attachments 
 
1. Hearing Officer’s decision  
2.   Notice of Intent to Appeal  
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