
December 1,2015 

REBUTTAL of Central Oregon Land Watch's Testimony of November 23, 2015 

COMPREHENSIVE PLAN MAP AMENDMENT AND ZONE CHANGE 

BEFORE THE DESCHUTES COUNTY BOARD OF COMMISSIONERS 


FILE #: 247-14-000456-ZC 

FILE #: 247-14-000457-PA 


APPLICANT/PROPERTY OWNER: Anthony J. Aceti 
21235 Tumalo Place 
Bend OR 97701 
(541) 419-0858 

REPRESENTATIVE: Pat Kliewer, MPA 
60465 Sunridge Drive 
Bend, OR 97702 
(541) 617-0805 

CEt: 07 2015 
SOIL SCIENTIST: Roger Borine 

Sage West, LLC 
64770 Melinda Ct. 
Bend, OR 97701 

Deschutes County CDD 

TRAFFIC ENGINEER: Gary Judd 
Sage Engineering Associates LLC 
60867 Windsor Drive 
Bend, OR 97702 

SUBJECT TAX LOTS: County Assessor's Map 161226C, Tax Lot 201 and 
County Assessor's Map 1612270, Tax Lot 104. 

SITE ADDRESS: 21235 Tumalo Place, Bend, OR 97701 for tax lot 
161226C00020 1 . 
No Situs Address for 1612270000104. 

SIZE OF PARCELS: Tax Lot 1612270000104 contains 1.33 acres. 
Tax Lot 161226C000201 contains 20.26 acres. 
The two parcels together contain 21.59 acres. . 

CURRENT ZONING: Tax Lots are zoned EFU-TRB, Exclusive Farm Use­
Tumalo/RedmondlBend subzone. They are in the Highway 97 
Corridor Landscape Management Combining Zone (LM) and are 
designated Agriculture on the County Comprehensive Plan. 

REQUEST: For the 21.58 acres, the Applicant requests a Comprehensive 
Plan Map Amendment to re-designate the property from 
Agriculture to Rural Industrial and a corresponding Zone Map 
Amendment (Zone Change) to reassign the zoning from Exclusive 
Farm Use Tumalo/Redmond/Bend Subzone (EFU-TRB) to Rural 
Industrial Zone (R-I), and a goal exception. 
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The following information corrects the misinformation, wrong assumptions and mistaken 
conclusions in Central Oregon Landwatch's (COLW) written and oral testimony of November 23, 
2015. 

COLW submitted written testimony in opposition to the Application in June 2015. The Hearings 
Officer in this case considered and dismissed those ideas in her September 30, 2015 decision. 

1. STATEMENT BY COLW, Page 1: ''21.59 irrigated hay farm with 19.71 acres of water rights." 

RESPONSE: This phrase has three mistakes. First, the two tax lots comprise 21.59 acres. 
However at least three acres are covered by structures, driveways, paved and graveled parking, 
loading, and truck maneuvering areas as well as a rock ledge that has never been cleared and 
cannot be cultivated. Second, the 21.59 acres are not a hay farm and have never been a hay 
farm. Third, there is a water right of 16 acres on Tax Lot 201. Tax lot 104 has no water right. 

EXHIBIT 8 is the deed to Tax Lot 1612270000104. It contains 1.33 acres. It was created as a 
new tax lot by the County and deeded from the State of Oregon Department of Transportation to 
Aceti on July 6, 1998. It formerly was part of Tax Lot 161227000100, owned by Western 
Oregon Conference Association of Seventh-Day Adventists and deeded to ODOT on Oct. 29, 
1997. Due to the realignment of Tumalo Road, Tumalo Road ended up being south of the small 
parcel instead of north and the land was no longer of value to the school. The owners were 
compensated for the loss of land and a new tax lot was created and deeded to ODOT. Being 
remnant land, it was deeded to Aceti, whose parcel was contiguous to it. This small parcel is 
covered by cinder rock, is urban soil and has been used for a truck turn around since 1998. It 
was previously the driveway and entrance for the Three Sisters Seventh Day Adventist Christian 
School south of Tumalo Road. 

Tax Lot 161226C000201 contains 20.26 acres, which is partially covered with the 23,460 
square foot barn, three paved and graveled driveways, loading and parking areas, fire hydrants, 
utilities, a product display area on a rock shelf, juniper trees, and unfarmable rock flows. 

The applicant does not own the approach to the overpass that bisects his land and covers 2.33 
acres. Aceti and Bruce Barrett (who still had a legal ownership interest in the property at the 
time) deeded the land in 1998 to ODOT. ODOT in turn deeded it to Deschutes County. 

The water rights to the 2.33 acres under the approach to the overpass were given up to Swalley 
Irrigation District by ODOT. 

Water rights for 3.71 acres under the barn, three driveways, loading and parking areas were 
given up in a quit claim deed to Swalley Irrigation District (SID) on October 28,2015 as initiated 
by SID many years ago. Currently, the Applicant has 16 acres of water rights. 

Swalley Irrigation District GIS staff prepared the following document that shows the location of 
3.71 acres of water rights in the brown rectangular boxes that were recently removed from the 
subject parcel. 

There is no water right under any road or overpass. They were removed by an agreement 

between Swalley 10 and ODOT. 
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Water rights to all of the parcel were never awarded or purchased. Today Swalley has a map 
showing the exact locations of the water rights on the parcel. It is attached to the end of this 
rebuttal. Five acres of the parcel do not have water rights and never have had them. 

The Hay Barn is the agribusiness that the Applicant has owned in two counties for 39 years. He 
custom farms land owned by others and farms his own land. He buys and sells hay and 
transports it within several counties for hay raisers and users. Simply put, the Hay Barn is a 
large hay brokerage and distribution business. 

The Applicant and his step-father purchased 70 acres in Christmas Valley in 1976. As partners, 
they farmed that parcel and ran a hay trucking and brokerage business in Christmas Valley from 
1976-1995. Aceti continued to farm the 70 acres in Christmas Valley until he sold it in 2014. 

In 1995, he built a 23,460 square foot barn on the Deschutes Junction site for his business. The 
reason the property was suitable for his business was its central location and access to 
Highways 20 and 97 as well as to Prineville and the ability to maneuver double hay truck and 
trailers in and out of the property. 
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The following year, in 1996, Aceti received a permit for a second barn. As he was preparing to 
build it, the County notified him that OOOT would likely need the building site for the approach 
to the new overpass. The barn was never built. The Settlement Agreement between the County 
and Aceti, (EXHIBIT 18) preserved the Applicant's right to build a barn on at another location 
that met setback requirements. 

STATEMENT BY COLW, Page 1: 'The subject property has been used by successive 
generations of farmers since 1905, including the applicant, to produce grass hay and other 
irrigated crops. 11 

RESPONSE: The entire statement is in error. Irrigation<.water was first applied to the subjeGt 
parcel in 1968. (Email to the County from Suzanne Butterfield, Swalley I rrigation District 
regarqing this application.) 

From: S~zanne ~utterfield [rnailto:suzadne~swauey.co~] 
Sent: ~ndaYI May 29, 2015 1:24 PM 1 
To: Paul BlikStad . " 
Subject: FW: Aceti 

, 

"Our: files show that Swalley ID was the \Va:~r pUrveyor of. irrigation water to this 
prop'erty from 1968 to date.'" .. . . ' . , 

Furthermore, thelahd was not farmed until 1968., After 1968, the unproductive parcel with 
extj"errH~lylshallow soils was cultivated and irrigated sporadically for only 28 years,in total. The 
first 5 QwneJS did notfarm it. In facti mpsJdwner~we~~ hot farmers and bOlJght it for land 
speculation or..for its central locati9n;'The Geo1{;J5~,·andVietta Barrett family was the first to 
irrigate it and atte'mpt to farm it. .Since 1968 tne Barrettssporadically planted the subject parcel 
in orchard grass along with their more productive Tax Lot 161227001100. They never planted 
any other crop. They jointly planted a crop of orchard grass with Aceti one year, getting 3.5 
pickup truck loads of hay bales. The following year, Aceti planted the southern part of the 
parcel and did not bother to harvest it because the crop was so poor. That was the last year it 
was "farmed". 

Seven parties have owned the property. Two of them owned it less than a month. 
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FIGURE 11. PROPERTY OWNERSHIP TABLE 
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Grantor (Seller) Grantee (Buyer) Date Which land? 
1. United States 

President William Taft 
James R. Low, a single 
man 

Filed on 
Decem ber 16, 
1903. 

Awarded 
Patent on 
Oct 14, 1909 

Low received a five-year 
homestead patent to 160 acres, 
two rectangular aO-acre parcels 
side by side: 
West 1h of SW % of Sec 26 and 
east V2 of the SE % of Section 27 
in Township 16 South of Range 12 
East, Willamette Meridian. 

1 b. James R. Low State of Oregon Oct. 13, 1933 Low sold 6.73 acres in a strip of 
land 100 feet wide, 50 feet on each 
side of the proposed centerline of 
The Dalles-California Highway to 
construct the new highway. ODOT 
paid Low $500.00 

2. James R. Low William B. Crawford 
and Ada R. Crawford, 
husband and wife 

April a, 1943 Lowe sold his 160 acre homestead 
including 160 acres, excepting the 
6.73 acres of land (153.27 acres) 
for the new Highway 97 to the 
Crawfords, together with water 
right in Deschutes Reclamation 
and Irrigation Company for 120 
acres and 120 shares in stock in 
the corporation. 

3. William B. Crawford and William L. Morris and March 24, Crawfords sold the same 160 
Ada R. Crawford, 
husband and wife 

Beulah May Morris, 
husband and wife 

1947 acres, excepting the land for 
Highway 97. (153.27 acres) 
No mention of water right. 

4. William L. Morris and 
Beulah May Morris, 
husband and wife 

Lester E. Walton and 
Jennie T. Walton, 
husband and wife 

March 24, 
1947 

Morrises sold the same 160 acres, 
excepting the land for Highway 97 
(153.27 acres). 
No mention of water right. 

5. Lester E. Walton and Carroll Lawrence and July 24, 1967 Waltons sold 25.2 acres in the SW 
Jennie T. Walton, Mary D. Lawrence, 1h if Section 26 and in the SE % of 
husband and wife husband and wife Section 27. Bounded on the east 

side by the "Dalles-California 
Highway # 97" and bounded on the 
northerly side by the south right-of­
way line of the "Deschutes Tumalo 
State Secondary Highway" for 
997.75 feet between the Highway 
97 and the line between Sections 
26 and 27, thence south along that 
section line for 1341 feet, thence 
east for 464.43 feet to the right-of­
way of The Dalles-California 
Highway. 
Also deeds a 20 acre water right of 
Deschutes Reclamation and 
Irrigation Company. 
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6. Carroll Lawrence and 
Mary D. Lawrence, 
husband and wife 

George G. Barrett and 
Vietta A. Barrett, 
husband and wife 

August 1, 
1967 

25.2 acres with 20 acre DRIC 
water right as above. 

7. 

Gerald M. Barrett, 
personal representative 
of the Estate of Vietta A. 
Barrett, Grantor 

Bruce Barrett and Gary 
Barrett 

George G. Barrett and 
Gary W. Barrett 

Stephen Greer, Trustee 
of the Vietta A. Barrett 
revocable family rust, 
Grantee 

State of Oregon, ODOT 

Anthony J, Aceti 

February 19, 
1988 

February 15, 
1991 

April 10, 1995 

Correction deed referring to deed 
of Sept 27, 1984 setting up 
revocable trust. 
Three parcels including the 25.20 
acre parcel "together with 20 acres 
of Central Oregon Irrigation District 
Water." 
$22,850,00 
Book 231, page 81, 1.18 acre for 
widening of Highway 97 from two 
to four lanes, (24.02 acres 
remaining) Deed grants the right of 
ODOT to construct or otherwise 
provide at any future time a public 
frontage road or roads with the 
ability of property owner to apply 
for permit to access the frontage 
roads. 
Approximately 24.02 acres in the 
NW 1A of the SW 1A of Section 26, 
T 16 S, R 12 E, W, M. No mention 
of water right. New easement of 
40 feet on western property line for 
Barrett's egress and ingress from 
,their parcel to the southwest, lot 
161227000100, a 1.23 acre 
easement on west side, 

As outlined in FIGURE 11 of the Application, and described in detail, the subject site was part of 
a 160 acre parcel between 1903 and 1967. The homesteader, James Low, selected the 
property in 1903 because his father had the homestead adjacent to it and it had the best 
transportation system at the time. See FIGURE 9, DESCHUTES COUNTY SURVEYOR'S 
MAP OF HISTORIC AND CONTEMPORARY ROADS AT DESCHUTES JUNCTION of the 
Application. James Low was not a farmer and farmed only 20 acres of the 160 acres during his 
40 years of ownership. He cleared and farmed the 20 acres in the flood plain on the east side 
of Half Mile Lane. His father's (Benjamin Low) 1901 homestead was on the west side of Half 
Mile Lane. Homesteaders were required to cultivate a minimum of twenty acres of land to meet 
the requirements for their patent. Benjamin Low and James Low each cleared and planted the 
minimum acreage. Irrigation water was not available then. 

James Low never cleared or cultivated the subject site. Swalley did not complete its irrigation 
system into the Deschutes Junction area until after the fall of 1912. James Low owned a Bend 
saloon after 1904 and it was his primary means of support and he helped build roads for the 
county. James Low owned his 160 acre homestead and lived in a box house on the spine ridge 
for 40 years. See SECTION 13, PREVIOUS OWNERS of the Application for more detailed 
information about the previous owners. 

James Low sold the 160 acres minus the land he had sold to the State for the new US Highway 
97 to Ada and William Crawford in 1943. The Crawfords lived in Bend and used the 153.27 
acres with the new US Highway 97 crossing it to store logs and logging equipment on site due 
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to its central location with easy access to Sisters where his son worked for a logging company, 
to Prineville, to Bend and to Redmond. He also had other trucks and heavy equipment stored 
there. Earlier, Crawford owned the first stockyard in Bend and hauled freight with horse-drawn 
wagons. He was a sand and gravel con,ractor in the 1930s. He was not a farmer and did not 
have the 160 acres farmed. 

William Morris, who did not live in the Bend area, was not a farmer, but rather was a salesman 
and a wood yard owner. He bought the 153.27 acres in 1947 on real estate speculation and 
resold it the same day to Lester and Jennie Walton. 

Lester and Jennie Walton bought the 153.27 acres in 1947. Walton was a butcher and 
sharpened blades as his business. In retirement, he began raising Arabian horses and 
amassed over 700 acres in the Deschutes and Tumalo areas. The Waltons partitioned the least 
productive portion of the former Low Homestead into smaller parcels to resell on speculation. 
He was not a hay farmer and did not sell hay and did not irrigate the subject parcel. 

The Waltons sold the 25.2 acres that included the subject property to Carroll and Mary 
Lawrence in 1967. The Lawrences sold the property a week later to George and Vietta Barrett. 

George and Vietta Barrett bought the 25.2 acres in 1967 to add to surrounding parcels they had 
purchased in the immediate area that they called the Deschutes Ranch, looking for economy of 
scale for their ventures. They were the first ones to cultivate and irrigate the subject parcel. By 
1970, the Barrett ranch extended east of Highway 97, covering 115 acres of Low's homestead 
But, finding the parcel unproductive and prohibitively rocky, they scraped the topsoil from the 
deeper areas and pushed it over to the areas with least soil, to make at least part of the land 
plowable. Today, the soils is too shallow for most farming equipment. 

The parcel is located over 1,230 feet east and is uphill from the four irrigation ponds along Half 
Mile Lane. 

The subject site is north of the rock spine and over 500 feet from the closest, but unused, 
irrigation pipe along the rock spine. The closest irrigation pond ''the Lawrence Pond" is about 
650 feet south of the subject site, but it is not used. A significant event occurred in 1991 that 
effects many of the surrounding parcels and the subject parcel to this day. The Lawrence Pond 
was reduced in size by 75% by the Highway 97 widening project in 1991. What remains of the 
pond is at the intersection of the spine ridge with Highway 97. Bringing water to the site from 
either pond required electric pumps. When the Barretts irrigated their land, they drew water from 
the Lawrence Pond. 

The Barretts ran some cattle seasonally on the subject site as part of their larger operation, but 
abandoned the subject property. It had been fallow for years when the Applicant, Anthony 
Aceti, bought the 24.02 acres from the Barrett's sons on contract on April 10, 1995 for his hay 
brokerage and hay trucking business. The Barretts had not farmed their other parcels to the 
south and west for several years and were involved in other ventures. 
In 1996, through an agreement, Aceti supplied Gary and Bruce Barrett with his big tractor and 
hay farm equipment that he hauled from Christmas Valley, so they could seed their parcels to 
orchard grass. In return, they applied fertilizer Aceti bought and disked the subject site. But 
being familiar with it, they did not rototill it because the soil was too shallow for the blades of the 
expensive equipment. Aceti hired Renee Guzman to seed a portion of his parcel. Aceti paid 
the Barretts to irrigate it with their wheel line. The resulting hay crop was so sparse and short 
that it was not marketable. The hay was difficult to form into even small bales. The Barretts 
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baled it and only 3.5 pickup truck loads of bales (3.5 tons total) were harvested off the 18 acres 
that were planted. (In a productive Central Oregon hay farm, in a typical year, about 5 tons per 
acre would be the normal yield.) Aceti's actual costs of producing the three and a half pickup 
loads of hay did not begin to repay his actual costs to produce the meager crop. 

Therefore, the Application clearly demonstrates that the subject site was not cultivated for the 
first 64 years of ownership. (Historical record in local history books, Interview with James Low's 
nephew, Kenneth Lowe, Swalley Irrigation District records, biographical records of owners at the 
Des Chutes Historical Museum, Central Electric Company records, federal census records, 
aerial photos.) 

The following facts make COLW's unfounded assertions impossible. 
• 	 Irrigation water was not available to the area from SID until September 1913. (National 

Archives) 
• 	 Electricity to pump water uphill was not available until 1946. (Central Electric 


Cooperative records.) 

• 	 Swallley Irrigation District first delivered water to the subject site in 1968. (Swalley 10) 
• 	 The parcel was farmed sporadically for about a 28 year period only. 
• 	 Only one of the owners since 1905 farmed or irrigated the land. 
• 	 Most of the owners were not farmers. . 
• 	 Only two owners attempted to grow hay on the site: the Barretts and an Aceti/Barrett 

partnership. Both the Barretts and Aceti gave up farming the site. 
• 	 The only crop attempted was orchard grass. . 
• 	 No orchard grass crop was successful. 
• 	 There is no record that shows any other crop was ever grown on site. 

2. 	 STATEMENT BY COLW, Page 1. "According to the Bulletin, 'the only thing standing in 
the way of the $3.9 million project in late 1996 was a. hay farmer, who demanded 
extensive mitigation from Deschutes County and the state of Oregon to permit the 
continued integrated use of his farm to grow irrigated crops, specifically grass hay. 
Negotiations with the hay farmer continued for weeks, then months. The hay farmer 
would not settle with the county until the Board of Commissioners agreed to ensure that 
even after a new highway access road crossed his hay farm, the hay farmer's irrigated 
cropland would continue to function as an integrated whole." 

RESPONSE: This strongly- worded ("demanded", "extensive") and totally irrelevant and 
uninformed statement is mean spirited and a personal attack on the Applicant. It is not credible 
or factual and does not address any relevant criteria in this application. It is COLW's words and 
is not attributed to any party in the overpass and road realignment project. COLW's purpose of 
writing it appears to be character assassination of the Applicant. 
The characterization of the property as irrigated cropland and as a productive hay farm was 
addressed above and is a completely false description. 

Although it is not relevant to any criteria in this Application, it is important to respond to the 
allegations from COLW, about events that transpired 20 years ago. 

It appears that COLW is uniformed of the usual, long, step-by-step process by the land 
acquisition team and appraisers at ODOT in these situations in which ODOT needs private 
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property for a new overpass. And, the process the county goes through when it needs land for 
new roads or to realign roads is a complicated one with clear procedures. Private property 
owners cannot demand anything. It is not a simple process, but it is a process ODOT goes 
through regularly and that has many requirements and guidelines. It is a rare situation if all of 
the adverse effects to the property owners are anticipated by governmental bodies or that the 
first offer for purchase or mitigation for adverse effects is accepted. 

COLW can try to characterize the Applicant as a dishonest, unreasonable, greedy person with 
this testimony, but the community knows otherwise. Acetj's actions over the past 20 years that 
he has lived in Deschutes County speak much louder than COLW's hurtful words. 

He is well known and his generosity is appreciated in this community. He has an excellent 
reputation as a businessman and as a citizen. He conducts his business with huge cattle and 
hay ranches covering thousands of acres and hobby farmers with a few goats on one acre, with 
a handshake. 

County Commissioner Linda Swearingen was quoted by the Bulletin news editor, Barney Lerten 
on July 20, 1997, ""Aceti provided property to the north for the new Tumalo Road alignment." 
He did not receive any money for it, giving it to the county. There are many examples of Aceti's 
generosity to the community over the past 20 years that could be cited here, but this topic is not 
relevant to the Application. 

However, one relevant example of his community minded ness and generosity is in the 
Application. FIGURE 27. LETTER FROM DESCHUTES COUNTY RURAL FIRE 
PROTECTION DISTRICT #2 REGARDING OFFER OF LAND FOR NEW FIRE STATION is a 
letter dated February 28, 2007 from Deschutes County Rural Fire Protection District #2 to Aceti. 
The letter is a response from the fire district to Aceti's offer to donate land for a new fire station 
on the subject property, due to its ideal location that could cut down response times in all 
directions. It is possible that the fire district may take Aceti up on his offer and one of the uses 
on the rezoned parcel would be a fire station. 

During the six years that ODOT and the county were planning and budgeting for the Deschutes 
Junction Overpass, the Applicant lived in Christmas Valley. He had no awareness of the 
transportation project planning for Deschutes Junction going on in Deschutes County. Nor did 
he know about the project when he was looking for property to buy in Deschutes County in 
1995. 

In April 1995 he entered into a purchase agreement with the Barretts and immediately turned 
his attention to relocating his business and moving flatbed trucks, trailers and high production 
farm equipment from Christmas Valley, designing barns and applying for permits to build two 
large barns on site for his hay brokerage business. He completed the barn that sits at the 
northern edge of the property in 1995. He applied for permits for the second barn close by and 
south of it, so that they could share hay moving and stacking equipment and an internal road 
system. He was awarded the permit for the second barn in 1996. 

Very soon after he received the second building permit, but before construction commenced, he 
was notified about the proposed overpass and the approach to it that would cross his property, 
in the exact location of the second barn. 

While Aceti's attention was focused on designing barns, getting the permits and in barn building, 
the Barretts noticed Aceti's the specialized farm equipment and hay trucks that he was moving 
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onto the property. They hadn't farmed the subject parcel or the parcels to the southwest in a 
few years, and were interested in rehabilitating and replanting 1612270 tax lot 1100 and starting 
over on the subject site. They had been running calves seasonally on their land instead of 
growing orchard grass for some time and the cattle had compacted the soil and they would have 
to start over. Aceti's equipment offered them the opportunity to rehabilitate their fields without 
leasing equipment. The Barrett brothers and Aceti agreed that the Barretts would use Aceti's 
tractor and farming equipment in return for the Barrett's assistance in putting in a crop on a 
portion of the land they were selling to him. As was stated on the previous page, the effort as 
not successful. The Barretts never used their wheel line again and later it was sold to the 
buyers of tax lot 1100. 

After it was apparent that the parcel was not suitable for farming, Aceti used some of the 
Barrett's aluminum irrigation pipes three times for dust abatement during fall fund raisers that he 
initiated and organized that raised tens of thousands of dollars for local non-profit organizations. 
The festivals included creating a 100-ton hay maize and a haunted hay stack from the tons of 
hay in his barn following the year's harvest. (The hay was not grown on site.) The first event 
was to raise funds for the Red Cross for the victims of the 9-11 tragedy in New York City. The 
following year the proceeds went to support the local Bend-La Pine Hospice program. A third 
fund raiser the next year raised thousands of dollars for the Bend Chapter of the Boys and Girls 
Club. The water for dust abatement did not come from SID. It came from the fire hydrants on 
site. 

Other than his experience in getting building permits, Aceti's knowledge of transportation 
planning, condemnation of private land and land use planning was nearly zero. The 
realignment and new overpass project was a joint project between the County and ODOT. 
There were various departments in ODOT and in the County as well as attorneys and 
independent appraisers involved along with multiple staff members in each department. No one 
person was assigned to inform him of the project or the process or to negotiate with him. 

On the other hand, ODOT and the County had focused on and negotiated with the owners of 
the Three Sisters Seventh Day Adventist Christian School next door and with the other owners 
of effected land on the east side and west side of the highway for several years during the long 
planning process. (The mitigation for the school impacts included building the sound wall along 
Tumalo Road and constructing a new entrance.) 

Attorney Sharon Smith of Bryant Lovlien & Jarvis, P. C., represented both the County Public 
Works Department in its land use application to site the Deschutes Market Road Interchange 
and Cascade Pumice that owned the land on the east side of the highway that would be 
impacted by the project. She declared her conflict of interest, and the parties were agreeable to 
her involvement on both sides of the table. In her dual role, negotiations with Cascade Pumice 
began early in the project and were planned for in the budget. By spring of 1996, terms of the 
settlement with Cascade Pumice were spelled out and generally agreed to while Aceti was just 
being notified of the project. 

While Aceti's attorney had to press hard to get a small 16' box culvert to allow a connection 
between his northern portion and southern portion of his property to connect his two barns after 
the overpass was built, Cascade Pumice got a generous settlement that included frontage roads 
and a bridge. 

Page 10 of 104 



Bridge built to provide internal road under the overpass across private property on the 
east side of US Highway 97 as part of the mitigation with Cascade Pumice for the 
Deschutes Junction Overpass project. 
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Sma1l16' box culvert built to allow internal road across the Aceti-Barrett private property 
on the west side of US Highway 97 as part of mitigation for the Deschutes Junction 
Overpass project. Photo repeated from Application 

Aceti faced the task of learning about the project's location, design and impacts. It had many 
facets, several County road realignments, a new road called Tumalo Place, and the new ODOT 
overpass and on and off ramps that would be located on his property. He began to understand 
the project's adverse effects on his business. 

His biggest concern was in how he would get 90-foot long, hay trucks into both the northern and 
southern portions of his property safely for loading and unloading tons of hay and how the 
trucks and other necessary vehicles and farm and hay moving equipment could be moved 
between his barns, if one was on the northern portion of the property and the other was on the 
southern portion, separated by an approach to an overpass over a 4-lane highway. 

In order to consider possible mitigation for the project to keep an appropriate internal 
transportation connection across the approach to the overpass that would bisect his land, he 
reached out for expert help. He hired two attorneys in Redmond and Portland in succession. 
Each one had different ideas and different styles that did not match his own person-to-person, 
collaborative style. He soon discovered that being represented by attorneys meant that he 
could not talk directly to ODOT or the County staff and representatives. 

It was not until he ended his legal representation that the BOCC decided to communicate with 
him directly, themselves, and progress was made. As Commissioner Linda Swearingen was 
quoted in the Bulletin, at the announcement of the settlement with Aceti in 1997, 'What got us in 
trouble was, public safety was our NO.1 concern, so we didn't have the time to work out the 
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details with Mr. Aceti before the project began." She continued, 'What frustrates me about 
these cases is, the only person who has ever won is the attorneys - not the public and not the 
private property owner." "I hope every elected and appointed official would treat people how 
they would like to be treated." "Too often we get caught up in the vision and the mission that we 
forget. It might hurt to hear it, but now and then, we need the Tony Acetis to keep us honest." 

Aceti was quoted by the Bulletin as saying, "If there had been more communication from the 
very beginning, this thing would have been settled a long time ago, and at a lot less cost to the 
taxpayer. 

As it happened, the impacts to the property and to Aceti's business were discussed among the 
parties, ODOT, the BOCC and the owners. Further complicating the situation, the Barretts had 
an ownership interest in the property and were involved in the negotiations. If Aceti had decided 
to not go ahead with the purchase of the parcel, the land would again be for sale and they 
wanted to have the best situation and be in the position to get the best deal that they could if 
that happened. The Barretts had previously declined an offer from ODOT to purchase the entire 
parcel at half the price that Aceti paid for it. Aceti's attorney said several times at meetings that 
he did not represent the Barretts and clarified that the Barretts and Aceti had different points of 
view on the situation and different impacts. 

Rezoning the property from EFU to Rural Service Center or Rural Industrial was discussed at 
length in county meetings and the BOCC agreed that it was appropriate to rezone the property 
to a non-agricultural zone at that time. However, as the talks progressed, the county's planning 
director staff told Senator Ben Westland that contract zoning is not allow-* and the zoning could 
not be changed through a deed or Settlement Agreement and it must go through a land use 
application process. However, the county told Aceti he must apply for it and he would likely 
have to contract for legal help to complete the application. The county attorney did write in the 
settlement agreement (See EXHIBIT 18) (item 9. I) SETTLEMENT AGREEMENT BETWEEN 
ACETI AND DESCHUTES COUNTY 

"Subject to paragraph 12 hereof, Public Works agrees not to oppose a subsequent 

comprehensive plan change or rezoning of the Aceti property from EFU to rural service 

center, rural industrial, or other similar plan or zone designation." 


This agreement was signed by the chair of the BOCC, Nancy Pope Schlangen on May 14,1997 
and by the three owners at the time, Anthony J. Aceti, Bruce G. Barrett and Gary W. Barrett. 

The Cascade Pumice property across the highway was rezoned from EFU to RI the year after 
their settlement. The same rezone was anticipated for the subject parcel. 

It became clear to Aceti and the Barretts that the overpass would be a tall barrier between the 
two portions of the property bisected by the new overpass approach on Tumalo Road. In order 
to allow a transportation connection between his barns and the circulation on his property, Aceti 
would need something like the bridge under the overpass approach on the east side of the 
highway that Cascade Pumice was awarded. ODOT did not want to spend the same money for 
mitigation and construction of the bridge that they did on the east side of 5209641 the highway, 
so it offered the 16' box culvert and the three turn lanes and entrances into Hay Depot property. 
The turn lanes would be adequate for 9O-foot long hay trucks. The turn lanes are of course 
owned by the public, but return the County road access to the property that was there 
previously. The resulting mitigation was moderate, inexpensive and reasonable. 
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The negotiations with Aceti took about a year, but were played up in the press. Oddly, the 
settlement with Aceti was never compared to the settlement across the highway with Cascade 
Pumice. 

In hindsight, the parties acknowledge that negotiations with Aceti were overlooked by the 
County and ODOT until the last minute. He was a new owner and a new resident of the county 
and had not been informed or included in information during the several years that the other 
parties had been involved. Aceti's negotiations were rushed and compressed in time at the end 
of the planning period while communication with and negotiations with the other parties and 
neighbors had started years earlier when the location of the overpass was still being 
considered. The negotiations with Aceti took far less time than negotiations with the owners of 
the other parcels. The difference was that identifying adverse effects from the project and 
negotiating his mitigation were overlooked until the last minute when the project was nearing the 
construction phase. 

4. STATEMENT BY COLW, Page 1. The hay farm had been in use for irrigated agriculture since 
approximately 1905. The hay farm was irrigated with a single wheel line, butafter the property 
was bisected, the property would need another wheel line or a hand line, according to the hay 
farmer who, along with his family, had been irrigating the property since the 1950's. 

RESPONSE: The Sorine Study shows that even if the subject site could be irrigated today, the 
irrigated soils would still not be classified as Agricultural soils. See EXHIBIT 14, MAY 8, 2012 
AGRICULTURAL SOILS CAPABILITY ASSESSMENT, ROGER BORINE, SAGE WEST, LLC, 
46 PAGES. Sorine's conclusion states: 

"Conclusion: 

The purpose for this study was to conduct an inventory and assessment of the soil resource and 
speciJically the extent ofagricultural land as defined in Oregon Administrative Rules (OAR) 660­
033 Agricultural Land for this 21.6 acre parcel. 

The inventory and analysis of this parcel in T16S, R12E, Section 26 tax lot 201 and Section 27 tax 
lot 104 determined that appraximotely 80% (17.2 acres) is Land Capability Closs 7 and 8 soils; 
and 20% (4.3 acres) is Land Capability Class 3-6 soils. The parcel as defined is not predominantly 
Agricultural Land. 

Further, together with the LCC soil ratings as non-agricultural soils, the determination of 
suitability for farm use is "generally unsuitable" for the production offarm crops, livestock or 
merchantable tree species based upon low fertility, limited soil depth for cultivation and ability 

\ 	 to store and hold water, lack offorage production for livestock grazing, limited length of growing 
season and high levels ofenergy input with limited outcome. 
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Furthermore, Borine states, 

"This parcel requires technology and energy inputs over and above that considered acceptable 
farming practices in this region. Excessive fertilization and soil amendments; very frequent 
irrigation applications pumped from a pond with limited availability; and marginal climatic 
conditions restrict cropping alternatives." 

As previously corrected in the response, the subject site was not irrigated until 1968. 

COLW's term "Irrigated agriculture" conjures up the image of a healthy, lush orchard, vineyard 
or field with water being sprinkled on deep, productive soils. The erroneous image is misleading 
and is only wishful thinking and is not backed up by any facts. The image of generation so of 
farmers is not true. The statement of generations of owners farming the property is not true. 

The wheel lines belonged to the Barretts and it is true that they would not work after the 
overpass was built. This was one of the Barrett Brother's concerns and an adverse effect of the 
overpass project that they wanted to have mitigated. 

Aceti never irrigated the property; He bought it in 1995. His parents were deceased before he 
moved to Deschutes County. COLW is likely confusing the Applicant with the previous owners, 
the Barrett Brothers, Bruce and Gary. The Barretts had an ownership interest in the land at the 
time of the negotiations with the county and ODOT and were outspoken at that time, were 
involved in the terms of mitigation, and signed the Settlement Agreement. Many of the terms 
that the COLW is belittling and criticizing without cause, came from the Barretts and the other 
parties to the negotiations. It is wrong to criticize the Applicant and other parties involved in the 
project 20 years later, especially without having the facts or understanding the situation twenty 
years ago. 

The Barretts are no longer owners and are not a part of this Application. The Applicant bought 
the property on contract from the Barretts in 1995. Previous to that he lived and worked in 
Christmas Valley. 

No owner since 1902, including the Barretts, would characterize the 19 acre unproductive parcel 
as a "hay farm". 

See the testimony from cattle rancher Carl Juhl (who would not run his cattle there), Rod Fraley, 
Jim Lawrence (owner of the 4.15 acre tax lot 161226C000200 directly south of the subject site), 
Dean Pettijean (a contract hay farmer), Harry and Bev Fagan (owners of the RC parcel directly 
north of the subject site), Ron Robinson (owner of a RI parcel at Deschutes Junction), Judd 
Wierbach (a contract farmer who lives in the area and would not farm the subject site for any 
amount of money), Leslie Bangert, Steve Mulkey, Ed Galazzo and Jack Holt (who owns the 
Used Cow Lot a half mile to the northeast of the subject site and east of the railroad tracks and 
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responded to this COLW testimony}. All of those people told the Hearings Officer that the 
parcel is miss-zoned and unsuitable for farming or grazing. Former owner Jim Lawrence, said it 
is about time the property was rezoned. The EFU zoning is inappropriate. His family could not 
find a use for the unfarmable parcel and sold it within a month of the purchase. They retained 
the parcel to the south with the irrigation pond that was rendered inoperable by the ODOT 
highway widening project in 1991/92. 

The Hearings Officer considered their testimony in her decision. Several of them are ranchers, 
farmers and contract farmers and described the property as unsuitable for grazing of livestock 
and farming, due to its location at the busy intersection, being surrounded by non-farm uses, the 
commercial and industrial uses immediately north and east of the site, the expense and difficulty 
in using any irrigation devices if the water could be delivered to the site at all, the high noise 
level that adversely effects livestock, poor soils, exposed rock flows, the parcel's small size that 
lacks economy of scale, its triangular and irregular shapes and being bisected by the busy 
overpass and being bordered by major county roads and a state highway on three sides. 

ODOT's list of considerations to mitigate the loss of the use of the Barrett's wheel line. is below. 
The solutions came from Thompson Pump and Irrigation to ODOT, at ODOT's request. See 
FIGURE 17. THOMPSON PUMP & IRRIGATIONJINC. LEITER in the Application. The 
September 20, 1996 Thompson Pump Letter was requested by ODOT. The letter was 
addressed to ODOT and is an objective description of the project's impacts on the wheel line 
and the cost of each solution. It shows that COLW's sarcasm is not warranted. The irrigation 
company studied the situation and wrote the letter. They also noted the lack of easement to 
allow Aceti to bring water across other properties to the site after interviewing Ross, the SID the 
ditch rider and talking to the owners of the neighboring parcelsJ the Barretts,. Thompson 
described the project's impacts to the irrigation system on the subject property and possible 
solutions and their costs. The request from ODOT to Thompson Irrigation regarding mitigation 
options for the AcetilBarrett property and the from Thompson Pump and Irrigation follow: 
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ITEMS TO BE CONSIDERED: 

Wllh Ihe rondway conslruclion. Ibe properly will be 5C(lIIrRlcd illlo two pIIrcels wilh IIC:CCSS to eilher 
pnrcel along the west end or the roadway, plus lhere wll/ be the exIsting access 10 the hay storage bam 
rrom Tum;!lo Rood. (see allochcd map) 

• 	 Can Ihe cllrrbal irripllon I)'stem be modified 10 weIer Iwo separate pIIrccls7 If so. please oUlllnc how 
Ihls collid tid done nnd Ihe cosl 10 modify I.he e.·dsting system. nle mO<\iflcd system II~S 10 be 
similnr 10 wharllhcrc now, If possible, and no( more labor inlensive (like going from whcellines 10 

hand lines). if possible. 

• 	 To malnlain lhe cum:nl mainline sct-vp, 8 pipe c:ould be conslmctcd under Ihe new roadway Rnd Ihen 
Ihe: IIlIIinline pipe run Ihrough litis. Is there a point along the new roadway where the pipe would. 
work best? Would more lhan one pipe be JICCICSS8J)' Rnd ifso. where? 

• 	 The irrigation equipment is owned by the Barretls and they arc irrigallng Ihe propct1y. If. aner Ibe 
roadwny conslmction is completed, the S.1rrc11S eled not 10 Inigale Ihe 'properly and Aceli ns&um.cs 
Ihnl Insk. \Vltnt would II similor system (new or u$Cd) COSI Acel! using your proposed modifiallion 10 
Ihe e.'dsCing syslem7 

• 	 P1easc outline how 100 Miler would be delivered to Acell'. propcny from IIle amal/hcndgale 
assuming he n-ou!d not have ~ ofBRrreU'. pond, mainline. and did 1101 hove IICCCSS over Barrell', 
property I~ deliver Ihe water 10 his property and Include lhe cost of the equipment from the 
can.1l1hcndpte 10 dclh-er the \\'lIler 10 his property. Plc:lsc conlact Todd or Ross (dilchridcr) 81 

Swalley Inigalion District, 388.0051, ror Inrormation on how lhe water Is delivered 10 lIle property 
and how it mlghl be delivered ifnolablc to continue delivel)' (hrollgh Bom:U', property. 
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P.0l 

63002 Shennan Rd. Bend, Otegon 97701 PhOne (lOS) 882-1438 

2425 SW Highway 17 Madra, 0teg0n97741 Phone (503) 475-1215 


Or8<;10n 08Qartmfjmt of Tra/l'll~'I:)rr.atlon 

ACETI/BARRETT IRRIMTION ~¥~TI::14 

ITEMS TO BE CONSIDERED: 

* IrriQat10n system can be modified to water in two separate ., 
parcels. The maln line would have to be extended approximately 
700' north. The us. 01 wheel lines would be pretty muCh 
prohibi ted beCGlUlIO of tho .11aPG 01 t.he flelc:l$. Firat the use of 
hand I1n811."0,,,10 be thA mt',;I~ ..conomlcal. The cost to _dd 
malnline and hand line would ~ appr~i"~ly $8,000.00. If hand 
line. are not suitablll' "u..h.,r It haso traveler, cost approx. 
$21.000 plus new PI.III'II) at.tion :>:. soli" .et fif)lds with hand line 
at a r.ost of $4Q •.250. TI·", I~St two prices of equipment would 
not .no.... prof{t.bl. rot!::"n for thoa. silall parcels of lend and 
~he ty~ 01 crops grown in tne ~roa. 

* Tn. best place to run pipe under roa~y ia the east SluO at 
~he field where the ~aio line run now_ It ~ay also be • benefit 
\0 ru!,\ II pipe utlder "act aide of Held. In .....! ther case •...t;P;..1'_U 
'lot a very big 1I)(P8nse If' doNi Nnen the roa'dWay ts conllltructocf. 

" To replace lrr1pUol\ eQullWer.1: t;hAt pre••nt)y i. I.n field and 
hand Una!_CI\Il,..nt ..hhu!.tt ~Ut'lIP station 1. al)j)rC»c!lIIately 
'13.000~OO new lind used rum; .Ilt'lOut &9000.00-10.000. 

* Th. only way wat.er can ~ delivercd to Aceti's property 
according to Ross, ditCh ride~. at Swalley lrri9stion is acroas 
11,. Barrett'. property vIa one of 2 optiOhS: 
1. Divert the water ~V~ ~f ~ dltch behind 8arret's barn into ~ 
buried pipe acroa. I'll" O.rrfltt:·fI\ property to the S.W. corner of 
Aceti-. I)roperty where Mr. AeaU (,.,.,\0 build II pOnd end install .. 
pump atatton e.till\a~ed cosL of $7~.OOO-S80.000. 
2. Aceti 'eauld install his own PUIIII) station at Hr Oarrett's pond 
and bury. supply line t.o Lhe Sill cornar of Mr Aceti's property 
••timated cost .90,OOO-SJOO. 000. 00 . 

..,iiling t.) give .asement tor option'" 2 but $t 
.lnat giving •••em$nt for option'" 1. 

PutrIpt: JACUZZI 
BERKELEY 

GOULD 
CORNE!.!. 

WADE RAIN CROWN AM 

RIIINBIRD OHEEN TRAV15 
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5. STATEMENT BY COLW, Page 2. The hay farmer's demands to the Deschutes 
County Board of Commissioners included mitigation for the cost of revising the irrigation system 
and multiple other costly elements, as explained in contemporaneous Deschutes County 
records, .,. 

RESPONSE: eOLW does not say which criterion they think each of these opinions addresses 
or how they are relevant to the Application. eOLW seems to be uniformed and misguided in its 
approach to this testimony. It unilaterally, in hindsight, and by using Bulletin articles and 
purportedly some old county records, sets itself up as a judge of the 20 year old settlement 
agreement among many parties. This is inappropriate, unfair and unkind. It is irrelevant to this 
Application. Is usil1g the term "hay farmer" supposed to be demeaning? What is the purpose of 
the name calling? Using the person's name would help sort out eOLW's comments about the 
Barretts and the Applicant. 

The settlement agreement was appropriate. Again, eOLW lumps the issues of the three 
owners together and tries to denigrate the Applicant for something it does not know about. See 
the responses above to eOLW's rewriting of history and the erroneous image of irrigation and 
farming on this site. 

Bisecting an already small, irregularly shaped parcel has significant impacts on the inability to 
continue to use of the Barrett's wheel line. It alludes to "other costly elements" to portray the 
three owners in a bad light, much different than they really were. The actual settlement with the 
Barretts and Aceti was not "costly" and al\ parties including the BOee (who were watching the 
project budget) thought it was reasonable and fair and agreed to it. eOLW is editorializing, 
which is inappropriate. 

6. STATEMENT BY COLW, Page 2: 7) provide a culvert pipe under the existing Tumalo 
Road and under the relocated road at no cost to the hay farmer to accommodate extension of 
water lines and related utilities and revise the then-existing irrigation system to defray the costs 
of "tapping into the existing water line and running said line in the culvert to the hay farm's 
northern boundary. II See (COLW's) Figure 5 showing irrigation whee/lines at the northern 
boundary of the subject property. " 

RESPONSE: COLW does not tell us how this is relevant or which criterion it is addressing. 
eOLW is ignorant of the many water issues at that time of the transportation project that were 
discussed and decided twenty years ago. COLW confuses domestic water and irrigation water 
and lumps them together in this paragraph. 

Aceti was thinking ahead and wanted to prevent the new Tumalo Place on and off ramps and 
road connecting to the newly realigned Tumalo Road from being dug up shortly after it was 
constructed. He knew that Avion would need to bring domestic water into and across his 
property to serve the area in the near future. The Avion water line was on the north side of 
Tumalo Place so the road would have to be dug up to bring the water across the road to the 
south side of Tumalo Place. The same idea to prevent future damage to the new roads was 
implemented for the overpass approach. To prevent digging the new overpass up when the 
domestic water was extended south of the overpass, the same thought applied there. 
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Therefore, in cooperation among Aceti, Avion and the County, the domestic water pipes were 
installed under the roads during construction of the overpass. His planning ahead saved 
thousands of dollars later and prevented the road from being dug up and patched. 

The forethought payed off quickly. In 1996, the County CDD required Aceti to apply for a 
conditional use permit (CUP) to run the Hay Depot business because he was custom farming, 
buying and selling hay in Deschutes, Lake, Klamath, Jefferson, Crook, Morrow and Marion 
Counties. He applied for the CUP and as a condition of approval, the county hearings officer 
required Aceti to install fire hydrants and extend the 12" water line to the barn. Avion required 
the water line to be extended for the length of his property, and go under Tumalo Road. Private 
Contractor Waldron and Sons, Inc. was hired by Aceti costing approximately $35,000 to install 
the 12" water line and two fire hydrants. The total project cost of the pipes and in bringing the 
domestic water to his property cost Aceti $80,000. Aceti paid for the pipes and installation, but 
the domestic line and fire hydrants remains the property of Avion and others can connect to and 
use it. The plan to cross under the two roads before they were built payed off for all parties. It 
also resulted in a 20-foot wide easement to Avion for the length of his property and in two fire 
hydrants being on site today. This had nothing to do with wheel lines. 

On a related topic, with approval of the County, Aceti had a contractor bury three pipes west of 
the 12-inch diameter Avion pipe under Tumalo Road, as it was being built. The three pipes are 
for future uses so the road would not have to be dug up when the property and surrounding 
properties are urbanized. The county gave Aceti easements for one 12-inch and two 4-inch 
diameter pipes for future utilities to run under the approach to the overpass. 

7. 	STATEMENT BY COLW, Page 2: "The farmer demanded these mitigation elements not only to 
mitigate for changes to operation of the hay farm as irrigated cropland, but also to mitigate for 
speculative harm for speculative future use of the subject property for livestock grazing. " 

RESPONSE: As discussed before, COLW uses "farmer" for some derogatory effect unknown 
to us instead of a person's name. COLW uses strong words like "demanded" for an emotional 
effect on the reader. The argument is not relevant or accurate. COLW does not give evidence 
for its speculative arguments based on wrong assumptions and a rewrite of history and does not 
tie any of its opinions and stories to the criteria. 

The Applicant did not and does not own "irrigated cropland". That is a complete and 
unprofessional mischaracterization of the land. The property was not a hay farm. It was a site 
for the hay brokerage and custom haying business called the Hay Depot. Aceti never planned 
to graze cattle and never discussed anything about cattle grazing with the parties. That was not 
his business. COLW misattributes and misunderstands comments by the Barretts, who did 
occasionally run calves on the site seasonally prior to Aceti's ownership. 

8. 	 STATEMENT BY COLW, Page 2: After months of negotiations the county agreed to pay over 
$110,000 in mitigation investments to ensure the hay farm could continue to function as an 
integrated unit even after a highway access road separated the northern end of the hay farm 
from the southern end of the hay farm. 
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RESPONSE: Again, COLW is giving an uninformed opinion and that is not helpful. COLW is 
trying to demonize the Applicant by using unnecessarily strong rhetoric where it is inappropriate 
to do so. COLW again misunderstands the process, facts or the issues. She has converted the 
amount of some money for an unknown use or purpose to today's dollars. Why? It is unclear 
what she is talking about. Is her point that the owners should have not received any mitigation 
or payment for the loss of land and the adverse effects of the project? Is it relevant to this 
application? No. Does it address any relevant criteria? No. Does her opinion matter? No. Aceti 
is a hay farmer and a hay broker. He is proud of that, not ashamed of it, and knows his 
agribusiness is critical to Central Oregon. But, the subject site is not a "hay farm". 

In 1996, the Barretts wanted to preserve their ability to use the nonproductive land seasonally to 
run calves from the Hershey's Cattle Company for a few months each year. They would need a 
way for the calves to move under the approach to the overpass, if Aceti did not complete the 
purchase of the property and they were to continue as the owners. They needed an 
undercrossing that would not spook cattle and would allow farm trucks to pass under the new 
overpass approach. 

On the other hand, the Applicant was not interested in running calves on the land. He had other 
plans for the business that he had moved to the parcel from Christmas Valley and had just 
invested a significant amount of money to buy the land and to build the first huge barn. His 
concern was how he was going to move equipment and trucks between his barns if one barn 
was on the north side of the overpass approach and the other was on the south side. A loaded 
90 foot hay truck that is hauling 30 tons of hay would be a tight fit through a 16-foot square box 
culvert. The County and Aceti decided on two turn lanes into driveways opposite one another 
on the west end of the overpass approach to help solve that problem and offered a third turn 
lane and driveway off Tumalo Place to allow some hay trucks to turn into the property near the 
northern barn. 

This topic is discussed in the Application under SECTION 11. TRANSPORTATION FACILITIES 
AND ROADS SERVING THE PROPERTY. This item in the settlement agreement was cost 
effective and necessary, when compared to the full bridge built for the same reason for Cascade 
Pumice. 

9. STATEMENT BY COLW, Page 3: COLW calls the "property" a "hay farm". 

RESPONSE: The 21.59 acre parcel that was overlooked for cultivation for 68 years because it 
was not worthwhile, has 16 acres of water rights and no way to deliver water to irrigate it, and 
that is comprised of rock and soils that are not classified as resource soils, and has not been 
used to grow any crop for nearly 20 years, and was used sporadically only for 29 years as part 
of a larger ranch, and that yields hay by the pickup truck loads instead of farm truck loads, and 
that requires technology and energy inputs over and above that considered acceptable farming 
practices in this region and excessive fertilization and soil amendments; very frequent irrigation 
applications pumped from a pond with limited availability; and marginal climatic conditions that 
restrict cropping alternatives, among other reasons, is not a "hay farm". 

COLW may be making a misguided attempt to preserve what it imagines is a large parcel of 
productive prime farm land. Preserving prime farm land is important to everyone. However, 
you can't make a silk purse out of a sow's ear, the idiom goes. That saying applies well here. 
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Aceti's land never was prime farm land and never will be prime farm land. It does not even 
meet the definition of agricultural land, as found by the hearings officer and soil scientist. 

10. 	 STATEMENT BY COLW, Page 3: Except for the bisection of the property by the new 
road, the circumstances on and around the subject property remained unchanged, as can be 
seen by comparing (COLW's) Figure 1, a recent aerial photograph, with (COLW's) Figure 2, a 
1995 aerial photograph. There is no visible change in road networks, surrounding land uses, or 
any other feature. There is no evidence that anything about the land itself, including its soils, 
have changed: it remains the same land used by successive generations of farmers beginning 
in 1905 for irrigated agriculture. 

RESPONSE: Taking the last line first, see the previous detailed Responses #1 and # 2 to the 
false statement that the parcel has been farmed for irrigated agriculture continuously by 
generations of farmers since 1905. 1968 is the beginning date of attempts to irrigate and farm 
this parcel. It was unsuccessfully farmed for a low value crop sporadically for only 29 years. 
See Responses #1 and #2. 

Roger Borine described the scraping of the soils on this parcel. The rocky shallow soils and 
rock flows never were good for farming. Not all of the parcel was ever cleared or cultivated and 
not all of it has irrigation water rights. The soil was always more shallow than the length of the 
blades of farming equipment. Soil was scraped in an attempt to allow equipment to cultivate it, 
but failed. Borine's discussion of this fact is on page 4 of the Soils Report. 

As described fully in the application section 13, Changes in Circumstances, the following is a 
summary of the significant changes since 1991. The event in 1991 had the significant effect on 
the subject site in that it had a domino effect that led to the loss of the ability to deliver irrigation 
water to the Subject Site when the Barretts sold their property south of the Three Sisters 
Seventh Day Adventist Christian School called Tax Lot 1612270001100. That happened after 
Aceti purchased his parcel from the Barretts. 

FIGURE 19. 	 SUMMARY OF KEY IMPACTS AND CHANGE IN 

CIRCUMSTANCES TO SUBJECT PARCELS BY DATE 


1991 t0 2014 B ruce B tt and A th J , A 1'0wnersh', arre 	 n ony ce I Ip 
DATE PARTY Issue Acreage 

1 Feb. 15, 1991 
Recorded on 
March 22, 1991 

Barrett to ODOT Sale of 35-feet of 
land on the west 
side of the state 
right-of-way to 
widen Highway 97. 
Loss of 75% of the 
size of the 
"Lawrence" 
Irrigation Pond 
south of the subject 
site, the source of 
irrigation water for 
the subject site. 
ODOT pays for a 
new pond on Half 

Loss of 1.18 acres 
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Mile Lane, the 
"Barrett" Pond. 

2 April 10, 1995 Aceti to Barrett 40-foot easement 
along western 
property line for 
egress and ingress 
to tax lot 161227D 

Loss of use of 1.23 
acres 

001100 
3 April 1995 Deschutes County to 

Aceti 
Approval of 
application to build 
a 20,000 square 
foot barn on NW 
corner of property. 

Barn constructed in 
1995. 

4 1996 Deschutes County to 
Aceti 

Approval of permit 
247-AG 9670 to 
build a second 
'barn on property in 
location of 
proposed 
overpass. Barn 
was to be 100 x 
200 feeV30 feet 
tall. 

Second barn could 
not be built in 
selected and 
approved location 
and has not been 
built. Reserved right 
to build it in a 
different location. 

5 Nov 6,1997 CU-97 -72/SP-97 -49 Conditions of 
approval included 
requirements that 
took land out of 
farm ing, changed 
the internal shape 
of the farm parcel 
and reduced 
farm ing efficiency 
by designating 
acreage for 
customer parking 
and loading and a 
designated place to 
maneuver and 

Loss of use of land in 
new 20-foot wide 
easement for length 
of property for 12­
inch water line and 
fire hydrants. 
Loss of farmable land 
for acreage needed 
to maneuver fire 
apparatus. 

store equipment. 
·6 Circa 1998 County changes 

zoning of Cascade 
Pumice from EFU to 
RI 

Approximately 6 
acres on east of 
US Highway 97 

7 June 6,1998 Aceti to Deschutes 
County 

15 feet of right-of­
way dedication for 
Tumalo Place 

Loss of 0.34 acre 

along northerly 
property line for 
997.75 feet 

8 1998 Loss of ability to 
have a farm dwelling 
due to reduced 
parcel size. 

9 1998 New transportation Dramatically 
system across and increased traffic 
around parcels. volumes and noise. 
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10 1998 Construction of New 
Overpass at 
Deschutes Junction 

Loss of scenic view 
with overpass 
approach bisecting 
property 

11 July 6,1998 Seventh-Day 
Adventists to ODOT 
to Aceti 

Remnant land at 
northwest corner of 

Increase of 1.32 acre 
Creation of new 
parcel in NW corner, 
identified as 
161227DOO0104. 

12 July 23, 1998 Aceti to ODOT Land for Right of 
Way for new 
Overpass 

Loss of 2.33 acres 
and loss of water 
rights to that 
acreaQe. 

13 December 5,1998 ODOT Completed 
construction of new 
overpass across 
Aceti Property. 

14 1998 Construction of 
Tumalo Place 
resulted in a new "T" 
intersection at 
Tumalo Place and 
Tumalo Road and 
new on and off 
ramps at the 
highway. 

Changed northern 
boundary of 
property, created a 
left turn lane into 
subject property, 
reduced size of 
161226COO0201 
parcel by 0.34 
acre, size, added 
1.32 acre new lot 
161227DOO0104. 
The design created 
future capacity and 
safety problems at 
the new 
intersection. 

Net 0.96 increase 

Vehicles run though 
his fence into the 
corner and gates 
near the barn. The 
abrupt on and off 
ramps at Tumalo 
Place and the 
highway results in 
many vehicles 
running through the 
Aceti fence to his 
property at the 
northeast corner. 

15 1999 to present Overpass has 
brought in noxious 
weeds to Aceti 
property. 

Property damage 
to fences due to 
new roadways. 

Added trash and 
trespassing due to 
exposure for all 
new roadways. 

Prevailing winds blow 
weed seeds from 
travelers using 
overpass to take 
loads to Deschutes 
County Landfill. 
There were no 
noxious weeds prior 
to the overpass and 
the south side 
remains noxious 
weed free. Aceti 
needs to regularly 
spray weeds on north 
portion of his 
property. 

16 1999 Commuters 
between Redmond 
and jobs at Bend 
Airport, St. Charles 
Hospital and The 
Forum Mall and 
trucks bypassing 

Accidents decrease 
at Deschutes 
Junction and 
increase at Gift 
Road. Pleasant 
Ridge Road 
intersection with 
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Bend Parkway use Highway 97. 
Pleasant Ridge 
Road instead of 
Deschutes 
Junction Overpass 

17 1999 Deschutes County to Conditional 
Aceti Approval of 

Conditional Use 
Permit for 
Processing of Hay 
on site. 

18 1999 Deschutes County to 
Aceti 

Approval to add 
3,460 square foot I 

office and loading 
dock to existing 
barn 

19 December 27, County Aceti Unrestricted use 
2000 easements for 

Book 2001, page egress and ingress 
3070 through underpass. 

·20 May 4,2001 Aceti to ODOT Land for south Loss of 0.05 acre 
bound Turn Lane I 

from US Highway 
97 Right-of-Way 

21 May 4, 2001 Aceti to ODOT Land for south Loss of 0.04 acres 
bound on ramp to 
US Highway 97 
Right- of-Way 

22 2001 Private Contractor Constructed 12­ Creation of 20-foot 
(Waldron and Sons, inch water line for easement and loss of 
Inc.) hired by Aceti 1341 feet from the ability to use the land 
costing northern property in the easement. 
approximately line at Tumalo Loss of use of 
$35,000 Road to the 

southern Property 
line and installation 
of two fire 
hydrants. I 

23 March 5, 2002 Aceti to Avion 20-foot wide Loss of use of 0.62 
easement 1341 acre 
feet north-south 
through property 
for Avion to 
maintain a 12-inch 
wide domestic 
water line. 

124 2008 4 R Equipment LLC, 
Robinson, locates to 

Increased large 
truck use of 

Increased noise 

Deschutes Junction interchange and 
on east side of intersection 
Highway 97 

25 2011 Completion of Phase ODOT and County Traffic now uses 
II of Overpass Close Intersection Deschutes Junction 
connection to of Pleasant Ridge Overpass resulting in 
Deschutes Market Road and Highway increased traffic 
Road. 97 volumes during daily 
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commutes. 
26 Aug 6, 2012 County Com p Plan 

Ordinance 2012-005, 
Appendix "C" 

Page 144 of 268 
adds Deschutes 
Junction Frontage 
Aoad and/or 
Interchange 
upgrade to TSP 

Frontage road would 
be on the west side 
of Highway 97, north 
of Aceti's property 
and connect into the 
current interchange. 

27 20125 County rezones 
Aobinson property 
from EFU to AI 
PA 97-9/ZC-98 

West of canal and 
east of Highway 
97, adjacent 
property to Aceti's 
property 

28 2015 County PA 14-2 and 
ZC 14-2 rezones 
161226COO0107 

Aezone of adjacent 
parcel to east, 2.67 
Acres from EFU­
TAB to AI 

9.05 acre property 
directly on east side 
of Aceti's property is 
now zoned Aural 
Industrial. 

As Figure 19 shows, there were numerous significant changes to the size and shape of the 
property and to the transportation network and traffic volumes during the past 20 years. 

On pages 26, 27 and 28, the Hearing Officer in her September 30, 2015 decision lists 25 
changes in circumstances. They are copied as follows: 

"1. The average parcel size within a mile of the subject property has been reduced from 80 
acres to 5 acres. 

2. Deschutes County GIS Analyst Programmer Tim Berg states, "In the "Deschutes Junction 
Vicinity there are 1,756 platted lots; 339 buildable lots which was a 20% increase in two years; 9 
lots built-out for industrial and commercial uses; 1,417 residential built-out lots; and there are 
five different zones 'in the vicinity." More residential lots and rural subdivisions with lots to less 
than ¥. acre in size are within two miles. 

3. The adjacent parcel 161226C000107 was rezoned Rural Industrial in 2014. 

4. A portion of Nichols Market Road, now called Tumalo Place, has been realigned and 
reconstructed as on and off ramps to the south-bound US Highway 97. Its realignment required 
the ''taking'' of land from the Applicant, reducing his parcel size and adding traffic adjacent to his 
property. The southern right-of-way of Tumalo Place forms the northern property line of the 
Applicant's property. The Applicant's property was "dog-eared" at the south-bound on-ramp. 

5. Aceti's Hay Depot business is the last commercial agricultural business that provides the 
primary income for the owner in the vicinity. Due to changes in the hay market, the reduction in 
livestock being raised in the county and the reduction in parcel sizes throughout the area, the 
business is no longer viable. The area is shifting to a tourism/retirement based business. 

6. The Deschutes Junction US Highway 97 Overpass western approach was constructed across 
the Applicant's land, bisecting it into two irregularly shaped portions, that made irrigation 
impossible and farming more difficult. 

7. No longer can anyone see across the overpass approach from one side of the parcel to the 
other. 
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8. The land has not been irrigated since the overpass was constructed and cut through the 
established irrigation system. 

9. The overpass construction reduced the parcel size and thereby removed the owner's ability to 
qualify for a farm dwelling. 

10. Three paved dedicated turn lanes and three 120 foot long driveways that accommodate hay 
trucks were constructed into the parcel from the new roads. One entrance is from Tumalo Place 
and two entrances are from Tumalo Road. 

11. To partially address the lack of connectivity between the newly created northern and 
southern portions of the parcel, a 16 x 16-foot concrete tunnel was designed and constructed 
through the underpass approach for trucks, farm vehicles and livestock. 

12. On January 22, 2001, an "unrestricted use easemenf', water line easement and an 
underground utility easement were granted by Deschutes County to Aceti in perpetuity for future 
development. 

13. Aceti paid for a new 12-inch-diameter Avion domestic water line to be brought from Tumalo 
Place through his land to the southern property line. He installed two fire hydrants, one in each 
portion of the parcel. 

14. Tax lot 1612270000104 was created with remnant land at the end of the on and off ramp 
and overpass construction. It was deeded to the Applicant as a partial settlement for land lost to 
the new road right-of-ways. The lot allows for turn around and backing space to trucks to use 
his loading docks on the storage building. 

15. The 1991 widening of US Highway 97 from two to four lanes took land from the subject 
parcel. It cut off the historic source of irrigation water from the Pilot Butte Canal and took 213 of 
the historic irrigation pond. 

16. Aceti in 2003 attempted to build a new irrigation pond near the high point on his property. 
Using heavy equipment to dig it, the crews hit solid rock between the surface and four feet 
down. The attempt failed. During that process, the bulldozers dug about eight inches until they 
hit a solid lava flow slab. The meager soil was scraped and pushed up to form the brim of the 
pond, in order to create some depth to it. The applicant imported bentonite (an absorptive clay 
used as a sealant or filler) to make the base impermeable. But the shattered lava flow could not 
be sealed, and the process was abandoned. 

17. The new overpass, the new south-bound on and off ramps to US Highway 97 and the 
reconfiguration of Tumalo Road, Deschutes Market Road and Pleasant Ridge Road and the 
changes in the irrigation water access pOints have resulted in an un-farmable property because 
of its lack of irrigation water, location, size, configuration and soils. 

In 1996 ODOT requested mitigation for the loss of the irrigation system and secured a proposal 
from Thompson Pump and Irrigation. The Thompson Pump and Irrigation letter is Figure 17. 

18. Aceti purchased and installed a water pump to draw water from the irrigation pond on Half 
Mile Road, filled with Swalley Irrigation System water. With cooperation from the owners of tax 
lot 1612270001100, the Applicant shared the water pipes on the neighboring property. 
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However, the current owners who are associated with the Seventh Day Adventist Church do not 
farm and do not use the irrigation system. They plan to use the 30 acres for recreational uses 
for the present school on the adjacent property, tax lot 161227D0001 00. Even with all the 
money spent and the effort made, due to the overpass, it is infeasible to irrigate the northern 
portion and therefore grow a crop on the northern portion of his property. 
19. Rural and urban density residential subdivisions and commercial and industrial development 
in the area have resulted in a parcel that is nearly impossible to farm and irrevocably committed 
to urbanization. That action began with the platting of Centralo in 1911 and continues today. No 
parcel within a half mile of the subject site is being commercially farmed today. 

20. The new Swalley Hydroelectric plant is south of Deschutes Junction, on the west side of US 
Highway 97. When the Applicant tried unsuccessfully to use his 19 acres of irrigation water 
rights, he put the water back into the Deschutes River through the Deschutes River 
Conservancy's In-Stream Leasing program. His annual Swalley Irrigation District bill dropped 
from $1000 per year to $300 per year. However, Swalley then piped much of its canal and 
constructed a hydroelectric plant upstream from the subject property. Swalley rescinded his 
annual in-stream lease because the irrigation water was needed to turn the turbine. His bill 
returned to $1000 annually, even though he is not using the water and agreed to in-stream 
leasing. Swalley's new in-stream leasing policies only allow Aceti to lease the water to the 
Deschutes River Conservancy's in-stream leasing program once every five years, but the $1000 
per year assessment fees continue, even though he is not using the water. (See Figure 18.)" 

21. Commercial, industrial, wholesale, and retail businesses now surround the property on its 
northern and eastern side and a school is on the western side. No one farms the 4 acre parcel 
with a rental house on the ridge at the southern end of his property. 

22. ODOT and the County have been discussing and circulating designs to eliminate the unsafe 
intersection of US Highway 97 and Gift Road. The current proposed solution is to eliminate the 
intersection entirely and direct traffic to a new road paralleling the west side of the highway 
south to Tunialo Place, ending at the northern property line of the subject property. 

23. ODOT and the County are circulating designs and discussing a diamond interchange at 
Deschutes Junction that will either be on the Applicant's property or just north of it. 

24. The flowing table summarizes changes to the subject property and adjacent property since 
1991." 

25. On November 6, 1997 Hearings Officer Karen Green signed a conditional approval of a 
conditional use permit for the subject parcel. Many of her 3% pages of conditions were urban in 
nature, adding to the urbanization of the parcel. They interfered with the ability of the Applicant 
to farm, took land out of the farm, and increased overhead so much that the hay farming 
operation became infeasible. The Applicant made many fire safety improvements. Many of 
them such as the "fire apparatus access roads" took more land out of farming. The most 
expensive was that he paid to bring the 12-inch diameter Avion water line from Tumalo Place 
into the property and the ditch was dug through the rock and the pipe was put in for the entire 
length of the property, north to south. This created a twenty-foot wide easement that could not 
be farmed or developed. Then he paid to install two fire hydrants surrounded by bollards, one 
on the northern portion and one at the southern end of the parcel. At that time, there only was 
one parcel, 161226C000201. The smaller parcel of remnant land from the road projects had not 
been created. How many farms in Deschutes County have 12-inch domestic water lines or two 
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fire hydrants on them? How many farmers have been required to make these urban types of 
improvements on EFU zoned land in order to store and sell hay?" 

11. 	 STATEMENT BY COLW, Page 3: "As Figures 1 and 2 show, the surrounding lands are 
indistinguishable now from what they were in 1995 with the sole exception of the new road. 11 

RESPONSE: It is not clear what COLW mean by "new road". Is COLW only noticing one 
difference in a 20-year period that brought dozens of significant changes? Among other things 
that are obvious differences between the two photos that are observed in COLW's Figure 2, the 
visible differences include: 

• 	 Tumalo Place, a new road, was created, took land from Aceti's parcel and is a newly 
named road. 

• 	 Tumalo Road was significantly realigned and crossed the subject parcel at an angle .. 
• 	 Deschutes Market Road was realigned and it was ended west of the railroad tracks. 
• 	 The new on and off ramps on both the west and east sides of US Highway 97 were 

constructed. 
• 	 The Deschutes Market Overpass itself and its approaches and bridges and culverts 

were constructed. 
• 	 The extension of 19th Street was constructed to the newly realigned Deschutes Market 

Road. 
• 	 The entrance to the Three Sisters Seventh Day Adventist Christian School was moved. 
• 	 The school was expanded and new buildings were added. Soccer fields are constructed 

and irrigated. 
• 	 A new tax lot of 1.33 acres that was created from school land was transferred to Aceti 

when it ended up on the north side of Tumalo Road and was of no use to the school and 
is now used for trucks loading at his barn. 

• 	 Aceti's barn is built. 
• 	 Three new turn lanes and access roads to Aceti's property area clearly apparent. 
• 	 Aceti's property has new fencing along the new roads. 
• 	 The irrigation wheel line on the subject property is not in the later photo. 
• 	 The new forth pond paid for by ODOT for the Barretts at Half Mile Lane is apparent, but 

empty 
• 	 Aceti's new display area on the rock shelf in his northeast corner is visible in Figure 2. 
• 	 His attempt at a new irrigation pond on his property is evident. 
• 	 Hundreds of houses were built during the housing boom in subdivisions in the immediate 

area. 
• 	 161227 D Tax lot 1100 is no longer cultivated or irrigated in Figure 2. 
• 	 161226C tax Lot 200 is barren and unirrigated. In Figure 2. 
• 	 The subject parcel is barren and unirrigated in Figure 2. 
• 	 78th Street has a new connection to the newly realigned Tumalo Road in Figure 2. 
• 	 A new entrance was created into the Fagan Property immediately north of the subject 

property. 
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12. 	 STATEMENT BY COLW, Page 4: "As we explain in detail below, the subject farm is 
unchanged from 1997 and 2002 with respect to suitability for farm or agricultural use. We urge 
the Board to find, as the County's hearings officers did in both 1997and 2002, that the entire 
property, connected as it is through the expensive box culvert, is agriculture 

"The subject property is suitable for farm used based on the seven factors of OAR 660-033­
0020: soil fertility; suitability for grazing; climatic conditions; existing and future availability of 
water for farm irrigation purposes; existing land use patterns; technological and energy inputs 
required; and accepted farming practices" 

RESPONSE: COLW again is harping on a personal evaluation of the 1997 Settlement 
Agreement between Aceti, the Barrett Brothers and County BOCC. Again, COLW's evaluation 
of the box culvert as "expensive" is not appropriate or accurate or relevant to this case. 

As discussed in detail earlier, the parcel never was in "continued use" for irrigated hay 

production before or after Aceti bought it. The description is simply not accurate. 


Additionally, it is inappropriate to go back to case files of old land use cases to determine the 
suitability of soils for agriculture when a better and more thorough soils analysis is in the current 
Application. Roger Borine, CPSC, CPSS, PWS, of Sage West, LLC submitted a 46-page, 
detailed, professional "Agricultural Soils Capability Assessment" for this Application that was 
accepted by the Hearings Officer. The BOCC accepted his soils analysis for the DSL plan 
amendment and zone change and many other cases and has found his work to be accurate and 
professional. His study concludes that the property is not composed predominately of 
agricultural soils. The hearings Officer discusses the soils at length in the decision on this case 
in pages 3, 4, 10-13,36-47. The hearings officer concludes on page 47, 

"Based on the foregoing findings and conclusions, the Hearings Officer finds that the 
applicant has demonstrated that the subject property does not constitute "agricultural 
land" as defined in Goal 3 and OAR 660-033-0020. Accordingly, I find that no exception 
to Goal 3 is required for the applicant's proposed plan amendment and zone change 
from EFU to RI." 	 , , 

On page 44, the Hearings Officer concludes, 

"Substantial evidence in the record shows that the subject property does not constitute 
"agricultural land" under the Goal 3 Administrative Rule factors first because it is 
comprised of classes VI and VII soils, and second, based on a consideration (of) each of 
(the) following factors, addressed by the Borine Report: soil fertility, suitability for 
grazing, climatic conditions, existing and future availability of water for farm irrigation 0 
purposes, existing land use patterns, technological and energy inputs required, and 
accepted farming practices. " 

The Hearings Officer also discussed at length the oral and written testimony presented on 
irrigation that she considered in her decision. COLW continues to reach the wrong assumptions 
about irrigation as discussed in responses # 1, 2 and 4. 

Although COLW does not mention the Application that is before the decision makers in this 

case, it mentions different cases from a different time. The situation can change and did 

change, in addition to the new roads and realignment of roads. 
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The current application consists of a 330 page Burden of Proof, a video of surrounding uses, a 
supplemental document exclusively on the topic of irrigation, and large maps. The Application 
is full of updated research, updated information, primary records, deeds, letters, maps, photos 
and other factual information. 

The information provided by the current Application is ignored by COLW and it uses applications 
for different purposes from 13 and 18 years ago. An example of how things changed is that the 
Barretts had not sold tax lot 161227D001100 yet. While they owned the neighboring parcels, 
they appeared to be willing to share their irrigation water delivery system across their property. 
The lack of an easement across their land had not been a problem. The lack of an easement to 
deliver the irrigation water from the Barrett Pond on Half Mile Lane to the subject site was not 
apparent in 1997. It only surfaced after the Barretts sold the neighboring land. 

13. 	 STATEMENT BY COLWf Page 4: COLW's incorrect statements about soil types, classes, 
fertility and suitability for grazing are addressed by Roger Borine. 

Roger Borine's responses follow. 
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Sage West, LLC Roger Sorine, CPSS, CPSC, PWS Soils, Wetfands, Wildlife Habitat (541) 610-2457 

64770 Melinda Court rborine@bendbroadband.com Bend, OR 97701 

December 1, 2015 

Deschutes County Commissioners 
117 Lafayette Avenue 

Bend, OR 97701 

Re: Aceti : 247-14-000456-ZC, 247-14-000457-PA 

This letter provides rebuttal to submittals, including written testimony from Central Oregon Land Watch 

(COLW), regarding the Aceti land use application. In particular, this letter addresses issues raised by 

COLW regarding the Agricultural Soil Capability Assessment (Soils Report) dated May 8,2012 that I 

completed. I submit this letter on behalf of Tony Aceti; however, the conclusions in this letter represent 
my best professional judgment and scientific evaluation of the issues addressed. My education and 
experience that qualifies me to conduct this assessment and response follows: 

I. Background and Experience for Roger Borine 


rn B.S., Soil Science; Oregon State University, Corvallis, Oregon (1973) 


III Soil Science Institute; Iowa State University, Ames, Iowa (1984) 


iii Certifications: Certified Professional Soil Classifier (#24918), Certified Professional Soil Scientist 

(#24918), Professional Wetland Scientist (#1707) 

USDA NRCS-Oregon (30 yrs): 

rn A Soil Scientist for 23 years followed by 7 years as the State Habitat Biologist. 


rn Experience includes identification, inventory and mapping of soils throughout Oregon. I was the 


primary author of Josephine, Jackson and Sherman County soil surveys. 


iii Served on two working groups that developed the Arid West and Western Mountains, Valleys, and 

Coast regional supplements to the ACOE 1987 Wetlands Delineation Manual. 


iii NRCS National Instructor for Remote Sensing-Aerial Photography. 


Sage West, LLC (2007-present): 


rn Natural resource consulting for soil survey, soil interpretations, wetlands, wildlife habitat and natural 


resource planning. 


rn Personally completed over sixty on-site soil assessments and twenty wetland determinations 


throughout eastern Oregon. 


II. Agricultural Land 

The Agricultural Soil Copability Assessment (Soils Report) dated May 8, 2012 is part of the record. It 

concludes: 

"The inventory and onalysis of this parcel in T16S, R12E, Section 26 tax lot 201 and Section 27 tax lot 104 
determined that approximately 80% (17.2 acres) is Land Capability Class 7 and 8 soils; and 20% (4.3 
acres) is Land Capability Class 3-6 sails. The parcel as defined is not predominantly Agricultural Land. 
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Further, together with the LCC soil rotings as non-agriculturol soils, the determination of suitability for 
farm use is "generolly unsuitable" for the production offarm crops, livestock or merchantable tree 
species based upon low fertility, limited soil depth for cultivation and ability to store and hold water, lack 
offoroge production for livestock grozing, limited length of growing season and high levels ofenergy 
input with limited outcome. " 

This soils assessment was conducted using the USDA National Cooperative Soil Survey policies and 
procedures that include guidance from the National Soil Survey Handbook, Soil Survey Manual, Upper 
Deschutes River Area Soil Survey, and Web Soil Survey. 

The Soils Report provides and documents more detailed data on the extent of agricultural land as 
defined in Oregon Administrative Rules (OAR) 660-033 Agriculturol Land for this parcel. This more 
intensive soil investigation and interpretation must stand on its own merit. DLCD's review deemed it 
complete and did not select it for further review or evaluation by a contracted Soils Professional based 
on the Departments criteria and past performance of Sage West, LLC. (OAR 660-033-004S(6)(a). 
COLW states that the Soils Report cannot challenge the NRCS soil capability classification on the 
property because the Soil Report did not establish that NRCS data for the site are inaccurate. 

Response: The following is from the Soils Report that states on page 3, paragraph 2 and justifies the 
reasoning for conducting an Order 1 soil survey to more accurately define soils on this parcel. 
" ...The !\IRCS soil survey (Order 2 and 3) at the landscape level was reviewed and determined to be 
predominantly accurate. The soil/landscape relationships were accurate. Soil boundary placements were 
general. At this Order 2 and 3 level of mapping, miscellaneous land types were not mapped or identified 
as inclusions. In addition, original placement of soil boundary lines by field soil scientists on aerial photos 
are often modified and straightened during the map digitizing process. 

The three NRCS soil mapping units occurring in this study area were reviewed at the landscape level 
throughout their extent. All have contrasting inclusions listed in their map unit descriptions that may 
exceed the size of this study area. The initial on-site inventory showed a high percentage of contrasting 
shallow soils and miscellaneous areas in the 36A-Deskamp loamy sand, 0-3% slopes map unit. This map 
unit is approximately 76% of the study area. If this area is predominately shallow and very shallow soils 
and miscellaneous areas the study area may be predominantly non-agricultural soils. 

Soil Surveys seldom contain detailed site specific information and are not designed to be used as 
primary regulatory tools in permitting or siting decisions, but may be used as reference sources. NRCS 
maps soils at the landscape level. Land use issues in Oregon are addressed by tax lots. Consequently, 
NRCS soil maps may be perfectly correct at the landscape level while a tax lot may be in part or entirely 
a contrasting inclusion." 
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COLW states all soils on these parcels are agricultural lands and none are Land Capability Class (LCC) 7 or 
8. 

Response: COLW references soils data that is outside DLCD stated policy (660-033-0030) that requires 
more detailed soils data be related to the NRCS land capability classification system and the more 
detailed soils information must be from the Web Soil Survey. 

COLW's Attachment 5 is the Upper Deschutes Hydrologic Unit Profile and states in its disclaimer: "All 
data is provided "as is. II There are no warranties, express or implied, including the warranty offitness for 
a particular purpose, accompanying this document. Use for general purpases only." 
Attachment 5 data was not derived from the Web Soil Survey nor intended for detailed land use 
planning purposes. 

COLW's Figures 8 and 9 from the Web Soil Survey shows IIWarning: Soil Ratings may not be valid at this 
scale." Figures 8 and 9 are from the Web Soil Survey but scaled to a level that makes it less accurate 
than was intended at the scale of field mapping. 

COLW inaccurately interprets and portrays soils information in a manner that deems it questionable. 
This manipulation of soils information further validates the need for a sound and scientifiCally based 
soils assessment designed for regulatory purposes as is in the Aceti Soils Report. 
III. Suitability for Farm Use 

COLW argues soil fertility on pages 5-7 without addressing the topic of soil fertility as it relates to 
suitability. 

Response: The Soils Report addresses soil fertility on page 6 and states: 
IITwo sail samples, from data plots #10 and #42, were collected and analyzed by Agri-Check, Inc. 
Organic matterfor these sites is extremely low to non-measurable and clay content is less than five 
percent, resulting in a very low Cation Exchange Capacity (CEC); the higher the CEC the better. The CEC is 
important because it provides a reservoir af nutrients for plant uptake. Both sample sites have low levels 
ofnitrogen, phosphorus, potassium, and sulfur. High levels offertilization are required for a grass crop to 
be produced. Without an ability of the soil to attract and absorb nutrients (low CEC) they are readily 
leached out of the soil by irrigation and precipitation thus becoming unavailable for plant use and lost 
into the surface and ground water. Presently, the pH (acidity/basicity) ofsoils is adequate, but soils with 
a low CEC can quickly be reduced by additions of nitragen and sulfur fertilizers, also making nutrients 
unavailable ta plants. 

To maintain a minimum level ofessential nutrients for proper crop growth continual applications of very 
high rates offertilizer and soil amendments are required. Without these yearly inputs, sails are non­
productive and infertile." 
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COlW argues Suitability for Grazing on page 7 without providing any evidence that there is grazing or 
the potential for grazing by livestock. 

Response: The Soils Report addresses suitability for grazing on page 6 and states: 
"landscape and soil characteristics determine the suitability for grazing livestock. limitations that are 
recognized on this site include the cold climate and soil temperatures that delay growth of forage and 
shorten the growing season; reestablishment of the native vegetation is likely impossible due to the 
pumice ash surface layer and past land alterations; restricted depth limits seeding only to drought 
tolerant species, and rock outcrop limits the areas suitable for grazing." 

COlW provides no argument on the Soils Report regarding Technological and Energy Inputs required and 
acceptedfarming practices and is provided to further support a determination of "unsuitability for farm 
use". 

"Accepted farming practices in central Oregon to raise forage crops generally require and include a 
relatively flat to gently sloping parcel that has a moderately deep soil with readily available irrigation 
water in adequate amounts. Irrigation begins in April and ends in October. The site will produce 2 to 3 
cuttings of hay or continuous rotational grazing by livestock. Fertilization is required to sustain the 
plants and produce a high quality crop. 

This parcel requires technology and energy inputs over and above that considered acceptable farming 
practices in this region. Excessive fertilization and soil amendments; very frequent irrigation applications 
pumped from a pond with limited availability; and marginal climatic conditions restrict cropping 
alternatives." 

Please accept my responses to the COlW comments. As always, if there are any questions or 

clarifications needed I will gladly provide. 


Regards, 

Roger Borine CPSS, CPSC, PWS 


More detailed soil data to define agricultural land may be utilized by local governments if such 
data permit achievement of this goal. 

14. STATEMENT BY COLW, Page 8: "The applicant must have had an easement from the 
Deschutes Lateral during the 1996-1997negotiations, when Gary Barrett stated that he and the 
applicant had made extensive improvements in the property for the express purpose of 
producing quality forage. Gary Barrett, along with the applicant, signed the Settlement 
Agreement with the Deschutes County Board of Commissioners. Because the applicant clearly 
had an easement for such water delivery in 1996 and 1997 when the entire property was 
irrigated from the Deschutes Lateral, such an easement is possible. According to the Hearings 
Officer's decision in the present case, a 1996 aerial in the record shows the property was 
irrigated in 1996. According to a 1997 Hearings Officer decision quoted in the 2002 HO 
Decision, in 1997 the north and south portions of the property were currently irrigated and in hay 
production. Therefore the applicant must have had an easement for irrigation since the time the 
applicant acquired the property in 1995." 
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RESPONSE: COLW's assumptions are incorrect. Easements are recorded with the county 
clerk and easements that exist at the time a parcel is sold are usually part of deeds of sale, 
saying this sale is subject to the specific easements. There is no recorded easements for the 
delivery of irrigation water. COLWs statement that there must have had an easement is only 
wishful thinking and wishing does not make it so. There was no easement and there is no 
easement in the 1995 Barrett to Aceti deed (EXHIBIT 9. DEED TO TAX LOT 161226C000201, 
5 PAGES) for delivery of irrigation water to the subject site. 

That fact is verified by letters from Swalley 10 , by the letter to OOOT from Thompson Pipe and 
Irrigation and other sources in the Application and included in this response. 

At the time Aceti bought his land, the Barretts had not farmed in a few years. The Lawrences 
owned and continue to own the 4.15 acre parcel south of the subject site which has about two 
acres of irrigation rights. It had the historic shared irrigation pond that irrigated the Lawrence's 
property and the George Barrett Ranch. It was reduced to 25% of its size by the Highway 97 
widening project in 1991/92. What remains of the pond is about 650 feet south of the subject 
site. The Lawrences do not irrigate or farm their small parcel and rent out the house. 

To mitigate for the loss of the old irrigation pond that was fed with irrigation water delivered by 
SIO through a pipe on the spine ridge, OOOT paid for a new pond on Half Mile Lane on the 
corner of Barrett's parcel. The Barretts owned the 30.45 acre parcel where the new irrigation 
pond is located on Half Mile Lane, 1,230 feet west of the subject property. The Ba,rretts could 
irrigate their 30.45 acre parcel, the subject site that they still owned and Lawrences two parcels 
from the new pond and the new irrigation pipes if they chose to do so, all at the same time. That 
is how the pressurized system was supposed to work. The Barretts still owned the subject site 
at that time. 

The water was delivered in a pressurized pipe across the parcels between the pond and the 
subject site, the 30.45 acre parcel, 1612270001100 owned at the time by the Barretts and 
1612270001200 owned by the Lawrences, in order to reach the southwest corner of the subject 
parcel. 

The pond was paid for by OOOT in 1991/1992 to serve land owned by both the Barretts and the 
Lawrences as mitigation for the reduction in the old pond due to widenfng the highway to four 
lanes. It was dug on Half Mile Lane. The old pond was next to the US Highway 97 and south of 
the rock spine on tax lot 161226C00200, owned by the Lawrences. 

Sharing the pond and pipes was not a problem when the Barretts owned the 30.45 acre tax lot 
1612270001100 and the subject parcel. But, when they sold the subject parcel to Aceti, they 
did not include an easement across their parcel and a conversation with Thompson Pump' 
showed that was not an oversight. 

After the overpass project was completed, the Barretts sold the 30.45 a.cre parcel where the 
new pond it located, 1612270001100, and tax lot 1300 with 7.60 acres to East Slope 
Investments LLC. The 30.45 acre parcel is key to the delivery and operation of the irrigation 
system. Ownership of the properties were transferred for zero dollars to Rymilaka LLC, a 
related business associate, on June 7, 2007. The parcels are not farmed or irrigated. The land 
is fallow, awaiting a future school use. The East Slope pond is empty except when it received 
overflow from the pond next to it, the Twigg Pond. 
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The Lawrences and Rymilaka do not irrigate or farm their parcels. To follow the chain of events 
that started in 1991, the following narrative previ.ously in the record is offered. 

EXHIBIT 26 

2014 photo shows the rock spine, former irrigation pond by Highway 97 just south of the rock 
spine and the four irrigation ponds at Half Mile Lane. The newest pond is in the southeast 
corner of the grouping and is not full of water. 
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The deed for widening Highway 97 had a major impact on the ability to irrigate the Subject 
Property. On February 15, 1991, Bruce and Gary, Barrett sold 1.18 acre to OOOT to widen US 
Highway 97 to four lanes. 24.02 acres remained in the Subject Site. They also sold land on the 
eastern edge of tax lot 1612270001300 and the Lawrences sold part of 161226C000200. The 
deed granted the right of OOOT to construct or otherwise provide at any future time a public 
frontage road or roads with the ability of the property owner to apply for a permit to access the 
frontage roads. The widening project also cut through the irrigation pond next to the highway, 
reducing it by 75% and making it inoperable. The 2014 photo below is of the Lawrence House 
and what remains of the irrigat,ion pond, filled with cattails. 

Because the widening project caused the irrigation system to become inoperable, OOOT paid to 
have a new ditch from the Swalley Deschutes Lateral and a new pond dug along Half Mile Lane, 
on the NW corner of tax lot 1612270001100, owned by the Barretts at the time. It consisted of 
a new narrow, shallow ditch paralleling and about 15 feet east of the historic ditch and a new 
pond. Aceti helped pay for a new electrical pump in 1996 when the Barretts irrigated his 
property. There was % mile of aluminum main line that fed the wheel lines that irrigated five 
parcels owned by the Barretts and the Lawrence's. The system is a quarter mile from the 
southwest corner of the Subj~ct Property and is separated from it also by the small Lawrence's 
parcel, 161227 tax lot 1200. The Barretts owned the 30.45-acre property between the pond and 
the Subject Parcel, but did not own the strip called tax lot 1200 owned by the Lawrence's. Any 
pipe or ditch to the Subject Parcel would have to cross tax lots 1200 and 1100. 

The Barretts sold the Subject Property to Aceti in 1995. No easement or written agreement 
between the three property owners was included ill the deed to irrigate Aceti's property. He has 
no easement or right to use either tax lot 1100 or 1200 or the equipment for the delivery of 
irrigation water to his property, the Subject Property, 161226C tax lot 201. Through a 
gentlemen's agreement with the Barretts in 1996, Aceti shared costs of the pump and shared 
his farming equipment and the Barretts irrigated a crop on the Subject Site that failed. After 
that, Aceti saved his water right by keeping the irrigation water in the Deschutes River through 
entering into an agreement with Swalley Irrigation District to in-stream lease his water. 
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The situation was complicated further when on September 16, 2005, the Barretts sold the 30.45 
acre parcel (tax lot 1100) and the 7.60 acre parcel (tax lot 1300) to a group called East Slope 
Investments LLC, a group that is affiliated with the Three Sisters Adventist Christian School. 
They do not farm the land, have no plans to farm it and bought it to expand the outdoor and 
athletic facilities for the school. 

The irrigation pond and irrigation ditch on Half Mile Lane that were created in 1992 have not 
been filled for the last ten years. An inspection on June 6, 2015 showed the ditch is dry and no 
irrigation water is flowing from the Deschutes Lateral into the new ditch or new pond. The water 
in the pond in July 2015 is backflow from overfilling the Twigg pond with the older ditch. 
Rymilaka LLC now owns the pond and the pump in the pump house and the 1A mile long 
mainline irrigation pipes but does not use any of them. 

In order for Aceti to irrigate his land from the pond, if he could get a written agreement with the 
two landowners, he would have to install a new electrical panel, a new pump and 1A mile of new 
mainline pipes across both the Rymilaka LLC property and the Lawrence property to his 
property. A cost-benefit analyses would have to be completed, estimates of costs would need 
to be secured, and written easements with both Rymilaka LLC and Lawrence would need to be 
purchased and filed with the county clerk before such an expenditure is possible. Aceti has 
spoken with Rymilaka several times, and the easement is out of the question. Even if it were 
pOSSible, the cost would be prohibitive. 

Nearly 20 years ago, before he had experienced' the unfarmable shallow soil and rock on his 
newly purchased property, during the ne,gotiations with ODOT for the overpass, Aceti explored 
his options. Of course, all of the cost estimates would be higher today, 20 years later. It makes 
no sense to pursue the matter further. No one arou~d his parcel farms any more. 

The following June 6, 2015 photo (repeated from the record) shows two ditches on the east side 
of Half Mile Lane. The ditch near the dirt road is the- historic ditch. The ditch on the right (east) 
is the 1991/1992 ditch from Swalley's Deschutes Lateral that was paid for. by ODOT to irrigate 
the Barrett's and Lawrence's land. It has been dry for over ten years. 
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The following June 6, 2015 photo shows the Twigs (tax lot 161227000200) irrigation pond 
which is full on the left (north). The Twigs property had been used as horse racing track. The 
nearly empty 1992 pond on the right is on the 30.45 acre tax lot 161227001000 that formerly 
owned by the Barretts, but is now owned by Rymilaka LLC". It is receiving overflow water from 
the Twigg pond. Neighbors also refer to the 1992 pond as the "East Slope Pond". When the 
Twigg property is not irrigated, their pond floods and overflows. Photo is repeated from the 
record. 
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January 2013 photo of abandoned pump beside pond put in with ODOT/Barrett agreement in 
1992 to pump water from new pond and pressurize it through a mainline aluminum pipe to 
Barrett's and Lawrence's parcels that were formerly served by the pond next to US Highway 97. 
The pump and pond are 1,230 feet west of the subject property. Photo is repeated from the 
record. 
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January 2013 photo of abandoned pressurized mainline pipe northern property line of tax 
lot 1227001100, 30.45 acres. The parcel has not been farmed for at least ten years and is 
planned to become part of the school. Photo repeated from record. 

Previous portions of this response to COLW has described the situation in 1995 and 1996 that 
is referred to by COLW incorrectly. The Barretts used their irrigation wheel line and irrigated by 
pressure from the pump in the pond on Hal:f Mile Lane. When they were irrigating, they irrigated 
both their parcels south of the Three Sisters Seventh Day Adventist Christian School and a 
portion of Aceti's parcel in return for his loaning them the farming equipment to farm other 

. parcels in the area while he was building his first barn. (Tax lot 1612270000104 had not been 
created at that time.) 

The other part of COLW's statement is about the Applicant and the Barretts having made 
improvements to the property before the overpass project and while Aceti was moving his hay 
brokerage business to Deschutes Junction from Christmas Valley and building a 20,460 square 
foot barn, and while the Barretts retained an ownership interest in the subject parcel. In addition 
to the valuable barn, improvements the Barretts and Aceti were referring to included fertilizer 
and land preparation for seeding. Anything else was not accurate. Aceti never used the 
Barrett's wheel line. The Barretts used their own line to irrigate Aceti's land. 

EXHIBIT 12, SWALLEY IRRIGATION DISTRICT LETTER TO ACETI DATED JAN. 14, 2013 

and the accompanying map describe and verify the above situation and facts. 
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EXHIBIT 12. SWALLEY IRRIGATION DISTRICT LETTER AND MAP 

REGARDING HOW WATER RIGHT IS DELIVERED TO ACETI's 
PROPERTY 

Page 112 

Swal!@'!J 
~"'---

IRRIGATION DISTRICT 

Tony Acetl January 14, 2013 
21235 lumalo Road 
Bend, OR 9n01 

Dear Mr. Aceti, 

You requested a letter from Swalley Irrigation District describing how YOur water right of 19.71 acres is 
delivered to your property. You have not used your Swalley water riaht for many years other than 
participatilliin the Deschutes River Conservancy In-Stream Leasing Program. When you wish to use your 
water It wRi be delivered from Gate # 0040 on the Swalley Deschutes Lateral, then enter the prfvate 
ditch system on the Easts!oPe Investments parcel to the southwest of you. How the water then reaches 
your parcells a prtvate matter between yourself and Eastslope Investments. 

On a reillted matter we.need you to meet with DIstrict staff to remap your water rtght as some of the 
water ~ layer on YO\lr property has been covered over with buHdlnas and pavement. 

Since~rely, ~ 
.""" 

Suzanne utterlte.1d 

Manager 


Pho~ 5411388-0658 

Fax 5411389-0433 


64672 COOK AVEN UE 
SUITE ONE 
eeND. OREGON 97701 

WYlw.S'NJlley.com 
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Page 212 
SWALLEY IRRIGATION DISTRICT MAP OF DELIVERY TO SUBJECT SITE 
The subject parcel that has 16 acres of water rights is indicated in red. There is no water right 
attached to Tax Lot 161227D0001 04. The irrigation ditches are indicated in pink. The closest 
irrigation ditch is the abandoned ditch south of the rock spine near the highway, 500 feet south. 
The pond it flows into was replaced by ODOT with a new pond on Half Mile Lane in 1992. It is in 
the southeast corner of the grouping of four ponds. There is no agreement between Aceti and 
the owners of the other parcels for the pumping and delivery of irrigation water the 1,230 feet 
from the new pond to Aceti's property. 

Pink line Is water delivery 
easement 

No _r _.IIMnt 10 Tax Lo! 
201 

I - I Oart.er a..-t... 
_~t.oI... 

o u.... Hu,dglle 

- PrtvaIt Une 

- c.n.. 1'11 

- c:.n~o,., 
_ c.n.. ~ ...... 
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15. 	 STATEMENT BY COLW, Page 8: The Deschutes Lateral, from the beginning of the last 
century to the present day, provides water to within several feet of the southern edge of the 
subject property and has been used by every farmer on the land from 1905 up to and including 
the applicant to irrigate the subject hay farm. 

RESPONSE: COLW is rewriting history inaccurately. First, laterals and ditches are not the 
same thing. Second, as seen on the preceding SID map, the closest ditch, now unused, is to 
the south of the subject site on top of the rock spine on Lawrence's property. It is more than 
500 feet south of the subject property. The ditch is empty and the Lawrences do not irrigate. 

The empty pond on Half Mile Lane is 1,230 feet to the west of the subject site. We do not agree 
that either 500 or 1,230 feet are "several" feet. The pink lines indicate the two ditches. The 
subject parcels are outlined in red. The Thompson Pump and Irrigation Letter said that bringing 
water from the 1992 pond on Half Mile Lane would cost (at that time) $90,000 to $100,000. The 
letter goes on to point out that the Barretts told them that they were not willing to give an 
easement to Aceti to put the delivery system across their land. Since then, the Barretts sold the 
property to East Slope Investments LLC and the pond is dry. 

Swalley delivered water to the area in the "Low Lateral" a different lateral along Tumalo Road, in 
September of 1912. It is known that the Deschutes Lateral was completed later, perhaps in 
1913. It delivered water due north and downhill along what is now Half Mile Lane. The ditch to 
the northeast along the rock spine came much later, after Low and the Crawfords sold it. A 
possible date was around 1947 when electricity became available and Walton bought the 
homestead. 

Electricity to the area was provided by Central Electric Cooperative in 1946, after World War II. 
No electric pumps to pump water from ponds along Half Mile Lane the 1,230 feet uphill to the 
subject site or the 650 feet from the other pond near the highway could have been used until 
that time. 

Swalley ID's records show that irrigation water was first delivered to the subject parcel in 1968. 

Again, it never was and is not a hay farm. The current owner is a hay farmer, but custom farms 
large parcels in several counties and not this small parcel. He buys, sells, trucks and distributes 
hay, up to 4,000 tons a year. 

As discussed in previous responses, COLW wants to rewrite the history of the owners, although 
it is extensively recounted in the Application. In summary, James Low had the 160 acre 
property from 1903·1943, cultivated only 20 acres east of Half Mile Lane in order to earn his 
homestead patent and was a saloon keeper in Bend. Next, Crawford owned it for four years 
and was a logging contractor and a road builder. He did not farm. Next Morris owned it for one 
day and resold it. Walton owned it in retirement for 20 years until 1967 as part of 700 acres he 
used for his hobby of raising and breeding Arabian horses. The subject property was not 
cultivated or irrigated. Next the Lawrences owned it for one week and sold it to the Barretts in 
1967 who owned it for 32 years. They were the first owners to cultivate it, irrigate it and run 
cattle on it. No one has ever lived on the parcel and only two of the owners lived in the area. 

Note: On Pages 8 and 9, COLW quotes notes of the previous owner Gary Barrett speaking at a 
1996 county hearing. Like most people, he is speaking in generalities, and not specifics. How 
many of us ever read all of our parents' deeds? As we know from the deeds recorded at the 
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Deschutes County Clerk's office, George and Vietta Barrett bought the property in 1967. COLW 
says that he was quoted as saying his family has irrigated the property since the early "50s". 
We know the facts show he misspoke and the date was after 1967. Vietta and George Barrett 
bought the 25 acres with 20 acres of water rights on August 1, 1967. Swalley first delivered 
water for the parcel the following spring in 1968. 

Also at that time, Barrett still owned tax lot 1612270001100 which made it possible for Aceti to 
share in irrigating his parcel when and if the Barretts irrigated their parcel. 

It is a fact that the Barrett to Aceti deed did not include an easement for irrigation water over 
1612270001100 or across the Lawrence parcel, 1612270001200 and that fact has been 
verified by SID. 

16. STATEMENT BY COLW, Page 9: 	 "As Gary Barrett explained in detail, the new road would 
necessitate going to a hand line at greater expense. There is no practical reason the applicant 
cannot proceed as Gary Barrett described using the utility lines and box culvert built for that 
express purpose. The applicant's signature on the 1997 settlement agreement is substantial 
evidence that the applicant accepted the mitigation elements as compensation to account for 
the increased costs of irrigation such as using a hand line." 

RESPONSE: The COLW conclusion is not correct. Aceti would never agree to use hand lines 
as they are too labor intensive, and the triangular configurations of each potion made it 
impractical and significantly inefficient to irrigate. COLW is incorrect that any money was paid 
for any increased labor costs of irrigation due to the necessity of using hand lines instead of a 
wheel line. Again, this is all speculation on COLW's part, is irrelevant to the Application and 
does not apply to any criteria. 

It is unclear what COLW means by utility lines in relationship to hand lines. As previously 
explained, the box culvert was not for irrigation pipes, but rather for vehicles. 

17. STATEMENT BY COLW, Page 12: "If irrigation were not feasible, which it is, the land could still 
be used for private pasture or other farm uses. It is unclear why successive generations of 
farmers since 1905 would invest in transferring water from the Deschutes River to the subject 
property, sowing hay seed, fertilizing the soil, and cutting the hay year after year, if there were 
no financial profit to be obtained by doing so. " 

RESPONSE: COLW's summary to the profitability section of COLW's testimony is incorrect and 
ignores the facts. COLW has no evidence to back up its statement that irrigation is feasible or 
that the parcel has been farmed profitably since 1905. The opposite is true. 

The facts and deeds show that only one owner that might be called "successive generations of 
farmers" - the Barretts-who bought it in 1967 and sold it in 1995, but they were not full time 
farmers. The Barretts were the only people who attempted farming the parcel. They bought the 
parcel to add to a larger hay and cattle ranch. Farms and ranches need land, leased or owned. 
The Barretts sold off their parcels as money was needed, because they could not earn much 
profit from them. The Barretts were also logging contractors and had other businesses. 
Farming was not their sale income because raising hay on poor soil and running calves 
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seasonally on their small ranch was only marginally profitable. Bruce and Gary Barrett have 
other ventures and are and were not full time farmers. 
The seven sets of owners who owned the subject site since 1905 did NOT invest in transferring 
water from the Deschutes River to the subject property, sow hay seed, fertilize the soil, and cut 
the hay year after year. There was NO financial profit from the activities, because until 1968 the 
parcel was not cultivated or irrigated. Only one owner, the Barretts ever farmed the parcel. 
They farmed it sporadically until 1996 when the Barretts and Aceti farmed it together one year 
and got a yield of 3.5 pickup truck loads of hay bales from the 18 acres. 

18. 	 STATEMENT BY COLW, Page 12: "The applicant himself has used the subject 
property for growing grass hay, up until at least 2002, according to Deschutes County Hearings 
Officer Decisions in 1997and 2002. " 

RESPONSE: It is always of concern when information is taken out of context. It takes extra 
effort to ensure that any conclusion that might apply to another situation a decade later is 
appropriate and accurate. The Applicant never grew a crop of hay on the non-agricultural soils, 
independent of the Barretts. The last crop, grown jOintly with the Barretts was in 1996 and it 
yielded 3.5 pickup truck loads from 18 acres. The following year, Aceti tried farming 
independently only a portion of the property, about 4 acres at the southern end. That crop was 
so poor that it was not harvested and made it apparent that farming the parcel was not 
worthwhile. 

There was no re~son·to throw money away attempting to raise another losing crop the following 
year. After the Applicant paid the balance owed to"the Barretts for the purchase of the property, 
there was no more partnership. The ,Applicant did hot farm the parcel after the overpass was 
built. COLW alludes to a statement that the mitigation, from ODOT made the parcel productive 
and cost effective to farm. It did not do that. It only made a bad situation worse. It did not 
improve the productivity Qf the shaflow Jacky soil. It did not create an easement for irrigation 
water to be delivered, and it did not improve the depth or quality of the soil. ODOT did not 
provide money for a new irrigation system. The main reason Aceti signed the agreement that 
did not make him "whole" was that the agreement met his primary concerns: payment for the 
loss of acreage, access to the parcel, a safe way to move trucks within the parcel and protected 
turn lanes and driveways for 90-foot long hay trucks. It is uninformed to think that anyone gets 
everything they think they should in these situations. 

After the overpass was built, Aceti needed to concentrate on building his business. The 
situation had taken a great deal of his time. Attorneys had billed for a great deal of his money, 
and those fees could not be reimbursed. Aceti's efforts after the overpass project was 
completed were concentrated on getting back to the business of making a living: custom 
farming larger parcels near Cloverdale, Powell Butte and Prineville. He was also buying, 
transporting and selling hay all over the state. He leased out his 70 acres in Christmas Valley. 
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19. STATEM ENT BY COLW, Page 12: "There is no evidence the applicant could not use the 
culverts beneath the new road and a combination of wheel lines and hand lines to irrigated the 
subject property and there is no indication the applicant tried to incorporate this approach. " 

RESPONSE: As discussed in a previous response to the same mistake, COLW doesn't 
understand that the "culverts" were for Avion domestic water pipes crossing under Tumalo 
Place and under the approach to the overpass. The box culvert is for internal vehicle and 
equipment circulation on the property. 

A fourth "culvert" was installed in the right of way for the overpass along the east property line. 
Aceti has no easement to use it. It was thought that irrigation lines delivering water from the 
Half Mile Lane Pond could be pushed through it to fill a new irrigation pond in the northeast 
corner of the subject property, at the highest point. The Application describes in detail Harry 
Fagan's failed effort of digging the pond and filling the fissures and holes in the rocky pond with 
bentonite and soil. It was impossible to make it watertight in the fractured basalt. 

Photo taken looking east. Photo repeated from page 19 of Application . 
. I 

Not one to give up, Aceti in 2003 attempted to build a new irrigation pond near the high point on 
his property. Using heavy equipment to dig it, the crews hit sqlid rock between the surface and 
four feet down. The attempt failed . During that process, bulldozers dug about eight inches until 
they hit a solid lava flow slab. The eight inches of soil nearby was scraped and pushed up to 
form the brim of the pond, in order to create some depth to it. The applicant imported bentonite 
(an absorptive clay used as a sealant or filler) to make the base impermeable. But the 
shattered lava flow could not be sealed, and the process was abandoned. 

So, there is evidence that the applicant tried to incorporate this approach. This was two years 
before the Barretts sold tax lot 1100 and tax lot 1300 to East Slope Investments LLC in 2005. 
This was before Aceti discovered he had no easement to bring water across the 30.45 acre 
parcel and the Lawrence's parcel. At that time, with the Barretts still owning tax lot 1100, Aceti 
thought that he could get irrigation water to the new pond he was building . After the Barretts 
sold the property, Aceti discovered he had no way to bring water to his property. Gary and 
Bruce Barrett sold tax lot 1612270001100 containing 30.45 acres and the parcel south of it ,tax 
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lot 1612270001300 containing 7. 60 acres to East Slope Investments LLe, for $700,000 on 
September 12, 2005. The only easement mentioned in that Warranty Deed is for the US 
Highway 97. The deed is recorded as 2005-62517. 

20. 	 STATEMENT BY COLW, Page 13: "In 1996-1997, the Deschutes County Public Works 
Department Staff and the County Board of Commissioners recognized the subject property as 
level, irrigated farmland used for production of grass hay. Deschutes County was so sure the 
subject property was irrigated, productive farmland that the commissioners invested over 
$110,000 of taxpayer money in mitigation elements to ensure that irrigated farm use could 
continue on the EFU-zoned subject property into the future after the new road crossed the hay 
farm. " 

RESPONSE: The statement is fiction. The county was so sure that the parcel should be and 
would be rezoned that they wrote the following into the Settlement Agreement.: (See EXHIBIT 
18) (item 9. I) 

"Subject to paragraph 12 hereof, Public Works agrees not to oppose a subsequent 
comprehensive plan change or rezoning of the Aceti property from EFU to rural service center, 
rural industrial, or other similar plan or zone designation. II 

This agreement was signed by the chair of the BOee, Nancy Pope Schlangen on May 14, 1997 
and by the three owners at the time, Anthony J. Aceti, Bruce G. Barrett and Gary W. Barrett. 

In other words, the eOLW statement is completely false. 

21. STATEMENT BY COLW, Page 13. "The surrounding land in all directions was zoned EFU in 
1997 and is zoned EFU now as shown clearly in Figure 12. The sole exception is a fraction of 
Rural Commercial lands to the NE and MUA 10 lands across the northern edge." 

RESPONSE: This statement is wrong. Perhaps the difficulty that eOLW is having in finding the 
right answer is that most people put the subject site in the middle of a map to find surrounding 
uses and surrounding zones. eOLW on the other hand, placed the subject site in the upper 
right hand corner in several of the figures. Figure 12, the surrounding zoning map places the 
subject site on the right edge and a fraction of an inch below the top. 
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The following zoning map of the area with the subject site placed in the middle is EXHIBIT 25. 
2014 AMERITITLE, ACETI PROPERTY ZONING MAP, from the Application. 

The Powell/Ramsey parcel across the highway to the east of the subject site of 2.67 acres was 
rezoned since the zoning map was created. It was rezoned in ZC 14-2 and PA 14-2, Powell/ 
Ramsey, Tax Lot 161226C 00107. In 2012, the county rezoned half of the Robinson property 
tax lot 300 with 26.85 acres from EFU to RI. And, 8.93 acres in tax lot 301 was rezoned from 
EFU to RI after the overpass was constructed, bringing the total of RI zoned land under Jack 
Robinson & Sons, Inc to 58.38 acres. After the overpass was built in 1998, the county rezoned 
6 acres of Cascade Pumice from EFU to RI. 
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Surrounding zoning includes 6004 acres of Rural Industrial, 1.77 acres of Rural Commercial, 
MUA-10, EFUfTRB, and Rural Residential 10. Since he has owned his land, other parcels have 
been rezoned to RI at Deschutes Junction in addition to the Powell/Ramsey parcel. 

22. STATEMENT BY COLW, Page 13. "As the Deschutes County Public Works Department 
explained in 1997, in many cases the MUA 10 lands to the north, even though they are not 
resource lands, are still used for farming:" 

RESPONSE: This statement is false. The Applicant spent two months recording and 
photographing each parcel in the vicinity of the subject site. They are listed in a table, described 
and the photos are included in the Application in SECTION 16. SURROUNDING ZONING AND 
LAND USES. The Section 16 is 74 pages long and it will not be repeated here in its entirety, 
but is included by reference. Pertinent to the misstatement by COLW, are the lots in Tax Map 
161226B. The description and relevant tax map from the Application is included here. 

B. Deschutes County Assessor's Tax Map 161226B 
This tax map covers 123.06 acres, plus the acres of roadway, of land due north of the 
subject property. 

SUMMARY: This tax lot map is immediately north of the subject property. It contains 12 parcels 
that are in a residential subdivision. It also contains a mixture of lots that are used for retail 
sales, storage units, manufacturing, processing, renting, and sale of products and equipment. 
There are no farms or agricultural uses. The largest parcel is owned by Harry Fagan and is 
29.04 acres. It is zoned both MUA-10 and Rural Commercial. The lot is used for several 
business ventures including sales of used trucks and heavy equipment, sales of firewood and 
wood chips, fabrication of log homes, and storage of rubble from Willamette Graystone's pumice 
blocks. The next largest parcel is 16.15 acres and is used by The Funny Farm antique and 
oddities shop and costume rental. It is not farmed. The next largest parcel is 9.71 and is the site 
of a former motorcycle race track. It is now undeveloped and not used. All of the remaining lots 
are under 6.2 acres in size, with many under 3 acres. 

There are many non-conforming, historical commercial, manufacturing and retail uses in this 
immediate area next to Aceti's property. Most date back to the time that Deschutes Junction 
was an unincorporated community. The 1979 Comprehensive Plan designated Deschutes 
Junction as a Rural Service Center. Today, within this tax lot map, the following businesses are 
operating: 

1. Retail juniper and pine wood posts and furniture manufacturing and sales. 
2. Forklift and Rental of industrial Equipment, sales, rental business, repair shop, storage 
building 
3. Cowboy Collectibles retail and gifts 
4. Phoenix asphalt, custom paving service 
5. Repair and storage shop, 40 x 80-feet, for Asphalt paving equipment 
6. Ministorage business, 22 units 
7. Fagan's business to sell used equipment, firewood sales, wood chip sales, fabrication and 
sales of log homes, storage of waste and concrete blocks from Willamette Graystone, sales of 
landscaping materials. 
8. Business to reuse wood pallets and manufacturing small storage buildings. 
9. Business to rent costumes, retail antiques and novelties, seasonal weddings. 
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Zones in this tax map include RR 10, MUA 10, Mixed MUA 10/RC, and EFU-TRB. Eight lots 
totaling 47.46 acres are zoned EFU-TRB. The largest is 16.15 acres and the smallest is 0.20 
acre. None are usedfor any agricultural purposes. One lot has a mixed zone of MUA 10 and 
Rural Commercial. It is only used for commercial and industrial purposes. Two lots totaling 8.94 
acres are zoned MUA 10. Twelve lots are zoned RR 10. The RR 10 zone totals 37.62 acres 
with the largest lot being 4.44 acres. 
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Deschutes County Assessor's Tax Map 1612268 

This tax map covers 123.06 acres, plus the acres of roadway, of land due north of the subject property. 


TAX LOT and 
OWNER 

101 

Carsey 

200 

Carrell 
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PHOTO ZONE 

EFU-TRB 

EFU-TRB 
LM 

STRUCTURES 

none 

1984 mobile home 
with 1,248 square 
feet, outbuildings. 

HOW IS IT 
USED? 

Fallow. 

Antiques and 
oddities 
displays. 

Used annually 
for Valentine's 
Day weddings. 

ACREAGE 

4.20 

Dwelling, 

Retail juniper 
and pine wood 
posts and 
furniture 
manufacturing 
and sales 

I 6.21 



300 

Coffin 

301 

Carrell 

EFU TRB House 

Garage 

EFU TRB 

Dwelling 

Fallow 

Formerly had 
motorcycle 
race track in 
the 1970s. 

9.71 

Equipment I 0.20 
sales, rental 
business, 
Repair Shop 
Metal Storage 
Building 
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302 4.21 EFU TRB Phoen~ 

AsphaH 
Mills Company 

Cowboy 
Collectibles 
Retail Store 

Repair shop 
approximately 
40 x 80 feet 
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303 EFU-TRB Twenty-two- I 2.38 
AS unit metal self­

Cameron LM storage 
building, 

400 RR10 Residence I 3.19 

Kinzer 

78th Street forWhispering Pines 

borhood. 


401 ~ 

1 RR 10 1 Residence 
1 

2 
. 
62 

Neufeldt 
402 

1 RR 10 1 Residence 
1 

2 
. 
62 

Duke 
403 

1 RR 10 1 Residence 
1 

2 
. 
64 

Holmes 
404 

1 RR 10 1 Residence I 4.44 
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RR10 Residence 13.68 

Choate 
406 RR10 Residence 13.67 

Mendez 
407 RR10 Residence 4 39 

1 . 

Weitzel 
408 RR10 Residence 12.60 

Nelson 
409 RR10 Residence 12.60 

Dickens 
410 RR10 Residence 2.60 

!lIey 
1 Residence 2.57 

Moon .­

MUA 10 Fagan's used 129.04 
RC 

500 
equipment 

1 _ ·-~1!~ .­ sales, firewood 
Commercial 

Fagan ... . \It•.. -.. . ··~~1jMi£1--· I Rural 
and wood 

AS chips for sale. 
LM 

Fabrication of 
log homes. 

Storage of 
rubble and 
waste of 
Willamette 
Graystone 
pumice blocks 
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Logging equipment and poles for sale. Log house 
manufacturing on site. Storage of rock and top soil 
for sale. 
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Dwelling, shop and manufacturing 

MUA10 Dwelling I 3.93600 
LM Historic shop 

Roman Catholic building for 
Bishop of the wood products 
Diocese of manufacturing 
Baker 

Large metal 
building for the 
reuse of wood 
pallets 

north side of Tumalo Place. 
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800 16.15 EFU TRB 
LM Funny Farm 

Carsey Antique and 
Novelty Store 

Costume 
rentals 

Funny Farm Antique Store, house, outbuildings 
looking north from Deschutes Pleasant Ridge 
Road. 
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801 

Chapin 

900 

State of Oregon 
ODOT 

SUMMARY: This tax lot map contains 12 parcels that are used for home sites in a subdivision. 
contains a mixture of lots that are used for retail sales, commercial business, storage units, manufacturing, 
processing, renting equipment, and sale of products and equipment. There are no farms. 

EFU TRB 
LM 

Unimproved 
land 

4.40 

MUA10 Unimproved 
native 
vegetation 

Previously 
used to store 
road sanding 
materials 

5.01 

It also 
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23. 	 STATEMENT BY COLW, Page 14: First, there is or should be no difficulty associated with 
irrigating the subject property according to the applicant himself, whose signature on the 1997 
settlement agreement with Deschutes County indicated his acceptance of mitigation, $110,000 
worth of improvements in today's dollars. The improvements the applicant accepted included 
the 16x16 foot concrete box culvert to connect the northern and southern half of the property, 
shown in Figure 3, and compensation to revise the irrigation system "tapping into the existing 
water line and running said line in the culvert to the northern boundary of the Aceti property. II If 
after the applicant received these costly mitigation elements in 1997 the applicant did not in fact 
revise the irrigation system to run the water line to the northern boundary of the Aceti property, it 
is not because such irrigation is not possible but because the applicant did not choose to apply 
irrigation. 11 

RESPONSE: This opinion and editorial is unfounded. The assumptions are wrong, the 
conclusions are wrong and the statement is mean spirited. What the writer thinks "should" be is 
irrelevant. One must look at the facts. Having a Signature on the 1997 settlement agreement 
does not give the Applicant an easement to irrigation water in 2015. The Settlement Agreement 
did not convey water rights or an easement to cross private property with pipes in order to 
deliver it between the 1992 pond on Half Mile Lane and his property. These ideas and fantasies 
have been addressed previously with the facts and records found in the Application and those 
statements are relevant here. 

The irrigation situation changed significantly after 1997, especially in 2005 when the Barrett's 
old tax lots 161227D 1100 and 1300 without an easement for the subject parcel 161226C tax lot 
201. And, as has been previously responded to, it makes no difference to the soil capability if 
the 16 acres with water rights are irrigated or not. The parcel 201 is not productive or cost 
effective to farm with or without irrigation and tax lot 104 has urban soils and no water rights .. 

Here COLW is also confused about the culverts and pipes. There is one pipe under Tumalo 
Place and another under Tumalo Road to bring domestic water to the site. The 16' box culvert 
allows some vehicles to pass between the northern and southern portions of the property. The 
above ground pipe or culvert on the east side of the property at the edge of the overpass allows 
laborers to shove an irrigation pipe through it to fill the failed irrigation pond that was attempted 
in 2002. However, Aceti has no easement to use it. See pervious description and photo of the 
failed pond. 

24. 	 STATEMENT BY COLW, Page 14. "Second, comparison of Figures 1 and 2 show except 
for the bisecting road that has been fully mitigated there is no visible change to the surrounding 
road network, the impacts of nearby heavy traffic and transportation or expansion of Highway 97 
since 1995." 

RESPONSE: This statement is false. Please read the Traffic Impact Analysis for the Proposed 
Deschutes Junction Zone Change, March 2015, Sage Engineering Associates. 

The Deschutes Junction transportation project was a transportation safety project. It was a 
response to the high crash rate at the at-grade intersection of Highway 97 and Deschutes 
Market Road on the east and Tumalo Road on the west. It also eliminated the at-grade 
crossing of Deschutes Market Road and the Burlington Northern railroad tracks. Later 
improvements were made to prevent collisions at the intersection of Pleasant Ridge Road and 
Highway 97, which is now closed. The historic at-grade intersection of Deschutes Market Road 
and the BN railroad tracks has been closed with a barricade. There are other changes. 
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Tumalo Road, on the subject property, has gained 1000 vehicle trips per day since 2006. 

The following roads in the immediate vicinity changed since 1995: 
1. 	 The Deschutes Market Road was realigned with the new overpass. 
2. 	 The Old Deschutes Market Ord was barricaded at the Burlington Northern Railroad 

tracks and is no longer a through street. 
3. 	 The north bound on and off ramps to Highway 97 are new. 
4. 	 The south bound on and off ramps to Highway 97 are new. 
5. 	 Pleasant Ridge Road is now barricaded at its intersection with Highway 97. 
6. 	 Tumalo Road is realigned and now bisects one of the subject parcels. 
7. 	 Tumalo Place was created. 
8. 	 The intersection of Tumalo Road with Tumalo Place is new. 
9. 	 The intersection with 78th Street is new. 
10. The overpass over the Burlington Northern Railroad is new. 
11. The bridges over the Pilot Butte Canal and Cascade Pumice's property are new. 
12. Graystone Lane is new. 
13. Deschutes Pleasant Ridge Road is realigned and renamed. 

25. STATEMENT BY COLW, Page 14. "The Willamette Valley is the most productive agricultural 
land in the state and 1-5 runs up the center of the valley. Working vineyards, orchards, cropland, 
pastures, nurseries, and tree farms can be seen growing within a few feet of the six-lane 
interstate highway. " 

RESPONSE: The assumptions that the Situation along 1-5 and at Deschutes Junction is exactly 
the same is untrue and are not backed up by any facts. Everyone would agree that the climate, 
precipitation, soils, crops and other aspects of farming are very different in the Willamette Valley 
than at Deschutes Junction. The crops in the corridor along 1-5 mentioned in the statement, 
with the exception of "croplands", are a" crops that stay in place year after year and in the case 
of vineyards, orchards, nurseries and tree farms stay in place for decades. There is no relevant 
parallel between Acetj's land and the general picture given of some unspecified farms on '-5. 

The Application describes the two times in 1996 and 1997 that the subject property was 
fertilized, cultivated, plowed and harvested. The process raised a cloud of powder-dry soil and 
chaff that blew across the highway from west to east, making a hazardous driving situation. 
Being so close to the highway, roads, businesses, and the school and in an area of (756 tax 
lots in a small area, it is irresponsible to spread farm chemicals and fertilizers that will drift into 
the surrounding private property, even if farmers have a right to do so. The flowing information 
from the Application gives an idea of the urbanization of the vicinity: 

Rural and Urban Density Subdivisions in the immediate area: 
1. 	 Starwood, 178 lots and houses, 
2. 	 Whispering Pines Estates, 1 st Addition, 396 lots, 
3. 	 Whispering Pines Estates 2nd Addition, 285 lots, 
4. 	 Whispering Pines Estates 3rd Addition, 14 lots, 
5. 	 Whispering Pines Estates 4th Addition, 16 lots, 
6. 	 Rancho EI Sereno, 39 lots, 
7. 	 Centra/a, 9 remaining lots, 
8. 	 Glacier View, 13 lots 
9. 	 Glacier View 1st Addition,30 lots, 
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FIGURE 21. TIM BERG'S 2006 MAP OF 1,756 TAX LOTS IN VICINITY AND 

COMPREHENSIVE PLAN MAP ZONING 


26. STATEMENT BY COLW, Page 14: "Third, as shown in Figures 1, 7 and 12 there are no 
surrounding industrial or commercial uses except the few acres or less that are zoned Rural 
Commercial to the NE." 
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10. Buena Ventura, 41 lots, 
11. Winston Ranch, 15 lots, 
12. An unnamed subdivision in the SE 14 of the SE 14 of Section 14, 11 lots. 
13. A rural subdivision off Morrill Road, 
14. Lots off Half Mile Road, 18 lots, 
15. Boones Borough Subdivision, 1st Addition, 79 lots 
16. Boones Borough Subdivision, 2nd Addition, 108 lots 

Conclusion: Total Platted lots in Nearby Subdivisions: 1,252 
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RESPONSE: This statement is false. The following is copied from the Application. Looking 
only at the tax map that includes the subject parcel, we find that adjacent to the subject site are 
53.84 acres zoned and used for rural industrial uses. 

C. Deschutes County Assessor's Tax Map 161226C 
This tax map includes the Applicant's largest parcel. The tax map includes approximately 
150 acres plus the acres for roadways. It covers nearly a quarter-mile-square of land from 
the Applicant's land to the land on the east side of subject site. 

SUMMARY: The Applicant's largest parcel is in this tax map. 57.58 acres in this tax map are 
zoned EFU. Of them, the subject property contains 20.26 fallow or unfarmable acres that are 
not agricultural soils. 4-R Equipment owns a 26.85 acre parcel that is undeveloped and 
unimproved sagebrush land. The remaining EFU acreage is used for roads, rental homes, and a 
mobile home park. Only one acre in this tax map is used for pasture. 18.60 acres are used for 
roadways. 27.50 acres are used by Burlington Northern Railroad. The remaining zone is Rural 
Industrial. 53.84 acres are zoned and used for rural industrial uses. 

~~-"!11"~J~ SlI1/4 SEC. 2. T. Its. R.12E. '.11. t6 12 26C 
"~If~ '!tI·ir.M DESCKITES COOOY 
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JESCHUTES COUNTY ASSESSOR'S TAX MAP 161226C 

Deschutes County Assessor's Tax Map 161226C 
This tax map covers approximately 150 acres plus the acres for roadways, nearly a quarter mile square of 
land on the east side of subject site. 

ZONEPHOTO STRUCTURES HOWISITTAX LOT ACRES 
OWNER USED? 

EFU-TRB AYS 18.13100 

Deschutes 
Coun 
101 EFU-TRB unimproved none 1.30 

Elrod 
102 RI 2008 building 1.41 
Jack Robinson 

Business 
LM 7,480 sq . ft. Office, paved 

& Sons, Inc. parking lot, 
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104 

Deschutes 
County 

EFU-TRB none Roadway 0.47 
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County property 

105 
Market Road to 

Elrod 

106 

Willamette 
Graystone 
(Springfield, OR) 

- ," ,'lS'~ 

EFU-TRB none 

I RI Office and display 
LM retail building , 

2010 building 
19,090 sq. ft. 

Product storage 
building 

Paved parking lot 

Ipumice blocks, 

About 1 acre is I 3.21 
unimproved , 1 
acre is pasture. 

Retail and 14.33 
wholesale 
sales of 
hardscaping 
materials, 
manufacture 

Outdoor 
products , 

I storage and 
equipment 
parking . 
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107 

Ramsey Trust 
(Eugene, OR) 

RI 
LM 

1984 Building 
7,960 sq. f1. 

Retail and 
wholesale 
sales and 
product 
storage. 

9.05 

~ 

Page 71 of 104 



109 
Deschutes 
Cou 
111 

Jack Robinson 
& Sons, Inc 
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View of lot 111 from east side of railroad tracks 
lookinq northwest. 

View of southern portion of lot 111 from Tumalo 

Road overpass, looking southwest. 


RI 
LM 

road I 0.06 

RI 
LM 

2009 buildings: 480, 
1,764 and 8,000 sq. 
ft. 

Railroad spur into 
property. 

Heavy 
equipment 
repair and 
fabrication . 

I Heavy 
equipment 
parking 

Central Petro 
bulk fuel 
distribution 
business 

I 18.69 
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Lot 111 Looking northeast from Tumalo Road 
ove 

112 EFU-TRB none Unimproved , 1.42 
sagebrush and 

Luckman 
114 RI 2008 Buildings 2.50 

LM 4,704 sq ft, 264 sq ft 
Jack Robinson and 3853 sq ft Commercial 
&Sons, Inc and business 

Paved around I uses. 
buildings. 

Lot114 is in center with the two buildings. Photo is 

looking to northwest from railroad tracks. 
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200 

Lawrence 

Headquarters for Central Petro. Rented from Jack 
Robertson & Sons Inc. Lot 114 

EFU-TRB 
LM 

1947 Red house, 
remodel of J. R. Low 
homestead 
residence. 1380 sq 
feet 
Garage 420 sq ft. 
1/3 irrigation pond 
(2/3 removed when 
Highway 97 was 
widened .) 

Rental 
dwelling. 

Fallow land 

4.15 
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EFU-TRB, Hay barn 20.26Hay barn 201 
LM 

Fallow land ACETI 

Barn looking to east. Truck loading docks and 
truck access doors. 

04 
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27.50 Burlington Railroad Tracks and 
Northern 100 feet right-of-way 
Railroad wide by 

1,452 feet 
long 

300 EFU TRB none Unimproved I 26.85 
4 R Equipment LM land, 
LLC sagebrush and 

juniper. 

Looking northeast from Highway 97 into Lot 300. 
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301 
4 R Equipment 
LLC 

400 
Luckman 
(Hillsboro, OR) 

",,,li-nrn"nd . 

RI, 
Rural 
Industrial 
LU, Limited 
Use 
Combining 
Zone 

EFU TRB 

I none 

I Historic School 
converted to a 
house, 
Trailer park 

Storage of 
equipment and 
excavation and 
construction 
materials and 
supplies. 

Dwelling, 
mobile homes 
for rent 

I 8.93 

I 1.09 
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401 ...... 1P.· "" ~ ~ 

Luckman 4* . • ",t-
(Hillsboro, OR) )lih'. 

402 ~ .. ~ 
Deschutes 

, 
I~.. 

County ~" .. . 
'" 

403 
Deschutes I 

County 

Summary: 
One acre in this tax map is used for pasture. 

EFU TRB 

EFU TRB 

none 

1992 Duplex 
1780 Sq ft 

none 

Dwellings, 
Rental units 

Remnant for 
road project 

0.15 

0.45 

0.08 

Page 78 of 104 



27. STATEMENT BY COLW, Page 15: "Fourth, there is not a lack of surrounding farm use, as 
shown in the attached aerial photographs." 

RESPONSE: This statement is false. Adjoining the subject parcel on the west side and sharing 
a fence is the Three Sisters Adventist Christian School. The school sits on Tax Lot 1612270 
00100 and comprises 15.42 acres of partially irrigated land. The "green" in the photo is the 
landscaping and soccer fields . North of that, adjacent to the subject site, are roads, Tumalo 
Place and Tumalo Road. Southwest of the subject site are the Tax Lots 1612270001100 and 
001300 that have been owned by a subsidiary of the Seventh Day Adventist Church for the past 
decade and are not farmed. The church plans to expand recreational uses such as ball fields 
onto them. There are four 1-acre parcels, four 2.5 acre parcels, one 3.5 acre parcel, four 10 
acre parcels and two 20 acre parcels in tax map 1612270. The Twigg property that had the 
horse race track covering it until recently is about an eighth of a mile away. The other parcels 
are all at least a quarter mile to the west. The hobby farms will not be harmed by the Rezone. 
Some of the owners buy hay from the Applicant, and there is no reason to assume that the Hay 
Barn would have to stop operation if the land is rezoned. Farm use is an outright permitted use 
in the RI zone . More importantly, the RI zone is ideal for the Hay Depot, an agribusiness that 
supports agricultural in the region . The code for the RI zone, 18.100.010, Section (B.) allows as 
a use permitted outright, "primary processing, packaging, treatment, bulk storage and 
distribution of the following products: (1.) agricultural products, including foodstuffs, animal and 
fish products and animal feeds. 

Three Sisters Seventh Day Adventist Christian School 

Photo from Application 


F. Deschutes County Assessor's Tax Map 1612270 
This tax map covers approximately 160 acres, a quarter mile square of land, on the west 
side of subject site. 

SUMMARY: The Applicant's small parcel is in the upper right side of this tax map. It is lot 104. 
Three Sisters Adventist Christian School is on lot 100 with 15.42 acres, with another 
uncultivated 30.45 acres on lot 1100 and 7.6 acres on lot 1300 being held for the school's 
expansion, totaling 53.05 acres. All of the 53.45 acres of school land is zoned EFU-TRB. None 
of it is used for agriculture. Of the remaining land, five hobby farms have pastures and total 
about 70 acres. The largest of those parcels is 21 acres, and it is zoned MUA 10, Flood Plain . 
Another parcel is 20 acres and it is zoned EFU-TRB. The remaining 22.01 acres is used for 
residences, shops, roads or another nonagricultural uses. Most of it is zoned MUA 10. 
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28. STATEMENT BY COLW, Page 1: "The Transportation Planning Rule is not met where as 
(sic) here the conditions of approval are not shown to satisfy OAR 660-012-0060 (4)." 

RESPONSE: This statement is incorrect. Peter Russell, County Senior Transportation Planner; 
James Bryant, Senior ODOT Transportation Planner; Gary Judd, P.E., Registered Traffic 
Engineer, and the hearings Officer all were satisfied by the conditions of approval. They agreed 
that the minor conditions of approval are adequate to meet the Transportation Planning Rule. 
To meet Condition # 8, the Applicant will submit a Transportation Demand Management 
program (TOM) upon development. 

29. STATEMENT BY COLW, Page 16-17. General Statements in conclusion 

RESPONSE: It is inappropriate to quote and rely on comments made by an attorney speaking 
about his opinion of the relative productivity and profitability of soils in the area in 1996 when 
this Application contains a professional soils report. The Borine Study should be used by the 
County in making its decision on this Application. As a side note, the Applicant was not 
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appreciative of the attorney's comments and lack of knowledge and hired another firm to 
replace him .. 

COLW's mistakes about surrounding uses and the adjacent Rural Industrial properties have 
been addressed. It appears that COLW believes the zoning and uses are always the same. At 
Deschutes Junction, this is especially not true. The Application, for that reason, contains over 
70 pages of factual information and photos about surrounding uses that the Hearings Officer 
relied on. Additionally, the Applicant showed a 20 minute video of a 360% view of the 
surrounding properties to the Hearings Officer and to the Board. The Application and the video 
contradict the assertions of COLW. 

COLW's lack of observations of the significant differences between the transportation system 
today and in 1995 have also been addressed. COLW is wrong. 

Under her comments on profitability, COLW argues that even if farms in Deschutes County do 
not garner a large profit, they are valuable for the scenic open spaces they create and the 
tourist dollars they bring in. The subject site, however is not scenic open space. The 14 mile 
long and more than 30-foot tall overpass approach on the property obstructs the views the 
tourists might have once had as they passed by the property. The high level of noise as 
described in the Application and in the video, on and around the property, make its value as a 
peaceful open space nil. It is surrounded by busy county roads and the highway and the only 
overpass over Highway 97 between Bend and Redmond, bisects it. 82% of the privately-owned 
Rural Industrial land is adjacent to it. The heavy truck traffic actively use the roads. * 

The Application and the Hearings Officer's Findings show that this is a property specific 

I

On the top of page 17, COLW appears to argue that the Application and the Hearing Officer's 
decision do not address the criteria nor are the relevant recent decisions used as guides. The 
two documents show that the opposite is true. Both carefully address all of the relevant criteria 
with thorough, factual evidence and an understanding of the meaning of each criterion. The 
Applicant and the Hearings Officer were extremely studious about their documents and 
considerations. The Application took two years to research and write the 350+page Application 
and the Figures and Exhibits are extensive. The Hearings Officer took adequate time for her 
work, and it resulted in an additional $3,307.50 bill to the Applicant by the County, above the 
$5,000 deposit paid. The Applicant is not complaining here, and is in fact complementing the 
HO on her thorough work. 

COLW again is not factually accurate about the history of the site or the situation that has led to 
the inability to irrigate it. COLW also ignores the soils report in relation to the irrigation issue. 
No one is arguing that the approval should be granted because of small parcel size. That is not 
a criteria. 

Because they are relevant and set precedent, the Applicant submitted two previous decisions 
into the record at the hearing before the Hearings Officer. The BOCC is familiar with those 
cases and agreed with the county planning staff and attorneys serving as Hearings Officers and 
approved the applications based on the criteria and evidence presented. The DSL application, ! 
the staff report and decision clearly and accurately explain the issues. (PA-11-7 and ZC-11-2). [
Also, the Powell/Ramsey Case, PA 14-2 and ZC-14-2 was approved recently for the property 

I 


application and the decision applies to the subject property and it is consistent with County 
Comprehensive Plan and Statewide Planning Goals. 

adjacent to the subject site and is similar. The BOCC has no reason to change its point of view. 
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Conclusion: We ask COLW to withdraw their factually flawed testimony. 


We ask the BOCC to adopt the Hearings Officer's Findings and Approve the Application. 
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APPENDIX 

Part of a Document Submitted into the Record on July 14, 2015 

IRRIGATION 

The Applicant had a 19.71 acre water right through Swalley Irrigation District. This amount was 
reduced in October 2015 to 16 acres at Swalley Irrigation District's request. The reduction was 
made because of the presence of the metal storage building and the associated paved and 
graveled driveways and truck turn around areas. 

An email from Swalley to the County for this application stated that irrigation water was first 
delivered to the subject property in 1968. Aceti has been preserving his water rights through the 
in-stream leasing program since 2000. 

The Applicant has no easement to cross the three private properties between the irrigation pond 
on Half Mile Lane, 1,230 feet west of his parcel, with a pressurized pipe to deliver water to his 
land. He needs easements to cross 1612270001100, 1612270001200 and 161226C000200 
and the owners do not irrigate and are unwilling to do so. 

Roger Borine's Agricultural Soils Capability Assessment is EXHIBIT 14 and contains excellent, I
relevant information regarding irrigating the subject property. It is not repeated here but should 
be consulted. ! 

I 

I 
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Location of the Low homesteads and the alignments of Pilot Butte Canal and the Swalley 
Canal as shown on Figure 12, 1935 Metzker's Atlas. 

The Low family owned 440 acres in Sections 26 and 27 including the subject site and 
surrounding properties as noted on the map below in pink for Minnie Low, yellow for James R. 
Low and green for Benjamin Low. The 40-acre green parcel crossed in pink was jointly owned 
by husband and wife, Minnie and Benjamin Low. 

FIGURE 12 repeated 

Minnie Low Homestead. 160 acres;'¥Pgeniamln Low Homestead, 80 acres; 

Minnie and Benjamin Low Shared Homestead, 40 acres; James R. 'low Homestead 160 acres 
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This 2014 aerial photo (EXHIBIT 26) shows the historic homesteads. The blue lines indicate the 
Deschutes Lateral of the Swalley Canal and the two ditches along Half Mile Lane (south to 
north) filling four irrigate ponds, the Low Lateral (west to east south of Tumalo Road) and the 
lateral on the top of the rock spine (angled from the center of the photo to the right) that formerly 
filled the pond next to US Highway 97, and the Pilot Butte Canal running from south to north on 
the right side .. 
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None of Benjamin Low, James Low or Minnie Lows' land was in Segregation List # 6 that was 
served by the Pilot Butte Canal. The 22-mile long Pilot Butte Canal crossed the east side of 
James R. Low's land in 1904. The entire canal was completed by February 1905. All three 
bought stock in Deschutes Reclamation and Irrigation Company which was to become Swalley 
Irrigation District. This undated map is from the Deschutes County Clerk. The Deschutes River 
is shown, but not the canal, so the map is likely dated around 1902. 
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James Low made homestead entry at The Dalles on Dec. 3, 1903. He filed the necessary 
papers called the Homestead Proof that demonstrated that he had met the criteria for receiving 
his patent. President Taft signed a patent to 160 acres for James R. Low in 1909. In the 
Homestead Proof submitted in 1909, witness James R. Benham states that the character of the 
land is ''faming land - needs to be irrigated tho". Witness Charles B. Swalley, a neighbor, wrote 
that the land was "farming land and grazing." He wrote about remembering the date Low settled 
on the land as when Low "bought stock in our ditch about this time (May 1904)." (The source of 
all of the homestead records is the National Archives in Washington D.C.) 

Charles B. Swalley and G. W. Swalley filed in 1892 for Deschutes River water to irrigate their 
ranches north of Bend near Deschutes Junction. The water would be diverted from the 
Deschutes River near Bend, two years before the Carey Act was passed. The project was 
funded by selling shares, typically to users. 

James Low states that, "I have 3 shares of the cap. Stock of the Deschutes Irrigation and Rec. 
Co carrying water sufficient to reclaim said tract." He wrote in 1909, "The present value of said 
water right is $1,000 in addition to all of above improvements ($500)." Witness James R. 
Benham wrote that James Low lived on his land in April or May 1904 because, "I was an officer 
in the Irrig. Co. and he became a stockholder about that time." 

Benham and Charles B. Swalley were two of eight incorporators of the Deschutes Reclamation 
and Irrigation Company, in 1899. The canal was built over three decades, between 1902 and 
1931. In 1912 the North Dam was constructed (near the current Riverhouse Convention 
Center) and Swalley's intake at the Deschutes River was changed and the canal improved. By 
1913, it irrigated 1,280 acres. In 1931 it was 13 miles long. By 1933, 6,638 acres were 
irrigated. It is unknown when the Swalley lateral called the Deschutes Lateral that ran north 
from the main canal to Benjamin and James Low's homesteads along the rock spine and half 
mile Lane was dug. Because Minnie's Homestead Proof mentions specifically that her ditch, 
called the Low Lateral, was dug and water was delivered by gravity in September 1912, we can 
assume Swalley water might have been available to the land around Half Mile Lane at that time. 
Benjamin Low cleared and cultivated 35 acres along Half Mile Lane. He recorded his patent with 
the Crook County Clerk on Nov 2, 1908. He transferred the deed to his wife Minnie Low three 
days later. 

Benjamin Low was married to Minnie in 1885. They traveled from Illinois to Pineville in 1900. 
He filed on his 120 acre homestead in November 1, 1901 and built a 1 1h story 16 by 26 foot 
house for himself, his wife, Minnie, and four children. He grubbed and cleared two acres. In 
1906 he was an employee constructing the Swalley Canal for two months. A witness for his 
homestead entry papers, James R. Benham, states that Low held many jobs off the land during 
the years before 1907. By 1907 he had 35 acres (in the flood plain that is now west of Half Mile 
Lane) under cultivation with four crops and a 24 x 44 foot barn. He bought 6 shares of stock in 
the irrigation company. Theodore Roosevelt signed Benjamin Low's patent to 120 acres on 
February 17, 1908. Minnie states that Benjamin Low disserted her in February 1908, 
immediately after he received his patent and they subsequently divorced. He moved to a winter 
wheat ranch near the Columbia River. 

Minnie Low filed her homestead claim in March 1, 1909 at age 50 and after her husband left. 
Three sons, Charles, 23; Walter, 15; and Lester, 12 and a daughter Marguerette, 10, lived with 
her. Minnie was gone from her claim for several years of ill health to stay with relatives in 
Prineville. Minnie's family continued to live in the house on Benjamin's land until they built a 
house on Minnie's land in 1911. In 1909 she paid a laborer to clear and grub 3-4 acres of what 
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she describes as volcanic ash and rock with juniper trees on a westerly slope. Witness George 
R. Butts, a neighbor, wrote on the homestead papers that Minnie's homestead land was, "pretty 
rough - with a general easterly and northerly slope. Volcanic ash - about 2 Y2 miles to 
Deschutes River." In 1910 she hired a man to fence % mile and to dig a ditch to the cultivated 
acres. She had two more acres cleared to a total of six acres. She bought six shares for 20 
dollars each to the Deschutes Reclamation and Irrigation Company (later known as Swalley) on 
March 1, 1913. The rocky land was sloped on the southern edge of Long Butte and was difficult 
to irrigate or cultivate. Her records show only 6 acres was cultivated and irrigated. In 1913, she 
wrote that about 1.25 miles of ditch connected her property to the main canal and it is 16 inches 
wide and 16 to 20 inches deep. Her son Charles testified that she grew a crop of potatoes, 
beets, carrots and artichokes in 1910 but the crop was "not good". Nothing was grown in 1911. 
Six acres were put into dry winter wheat in 1912. He wrote that irrigation water was delivered in 
September 1912. Most of her 160 acre claim, about 120 acres, was "too high to reach by 
gravity flow", Some of the land went into tax foreclosure in the depression. Woodrow Wilson 
signed Minnie Low's patent to a 40 acre parcel shared with her husband in 1913. A patent to 
Minnie's 160 acres was awarded in 1914 by President Woodrow Wilson. Within a few years, 
she gave up on farming rock and moved south of Eugene. Today, all of Minnie Low's land is 
subdivided into Whispering Pines First Addition. 
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1909 Map at the National Archives dated March 1, 1909 and signed by Minnie Low shows a 
"contemplated D. R. & I. Co. main canal and a contemplated Low Lateral. The alignments of 
both are different than what was built four years later. Irrigation water had not reached the area. 

/ -
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-----

1912 Map at the National Archives dated March 1, 1912 and signed by Minnie Low shows 
another "contemplated D. R. & I. Co. main canal and a new proposed alignment of the "Swalley 
Ditch" and the "Low Lateral". The anticipated alignments of both are different than what was
built a year later. 
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1913 Map in National Archives showing proposed improvements on Minnie Low's homestead 
and the "Low Lateral" of D. R. & I. Co. to serve Minnie Low's 6 cultivated acres. Even though 
water was flowing to her 6 cultivated acres by this time, the Swalley canal was constructed in a 
different location. Minnie Low's water right was awarded on March 3, 1913. She testified that 
she received water in September 1912 via the 1.25 mile long ditch that she paid a laborer to dig 

1:1i - ' . . , . 
-

/~cy'~. " ' L -~ --..' L-­'­ " . 7 ~ 
h~. ~ ; -.J 

lQ ..~~.' /)Y~'~I ~ I , 
...A 'L..'f 1-t.GA/f ~. 2.7 

- Lb S . rz..--­:7Dllln6J.lp ..;yD•._ _ _____~_~ng..___l.--­_____~__ _0. w. ..Ai. 

1 I i I -- t'--­
, -- ­

I - -i+­

i .­,. 
1 

. .­
j 

i -- - f­
.__. 

' - ' -­ -­ -­ . ~ 1-­.I .. , , !I.­
, 1 • - , 

--. 
I , , . I ',. . . , . 

I . 
1 , , 

I '" 
i t, r-;­

~ - r-r­
~ V" .-

.' 

! n ~I ./ 
; 

I .. 
f 

. . .. 
t.\ 

, t/ ' Ie , 1 ~i 

I . (~ V' ~ 
~ 

~ :1 ~V ., : 
, . I ..., 

•. :. , I ~ • 'J ~ 
I 

lI:i; ~. ... ' ", ~~ -"".. 
V ~I­ 'AP" l.~ ~ 

- I 

f-. - I 

I " I v ' l/" . 

II. ; t/ I ~ L /v' . ! 

..;:! h . : ... , L. ~ ~. , I ... I 
t - -

'1~ ~ - , .-, . .- J 
.,.. 

! . r - l-

I i ].., ~~ ~. i I, ~ ....­ · ! 1 

I ~ 
. :1 "'r-u-' . I !

f--­ ........ -
I I '., I ,i l - .,; A ' i _1; 1 

'!»I~-.., , ,"" 
I ;i · ~ 

:~ 
! ~ ~ ~ I · ;,, , 

I ~ i""" :I} ,I ~ - n 
~ . . 

~ r ~, i I, :J. . I ­
I . " 

PRINTED' AND FOR SALE BY THE BEND :Er&r..t.E rnr •-\ . ,. . '1 . • . 

! I 
1 .­ cJi. " \ '. ' • f 
l- I , . ~ jJ 1'"• ~-" . ~ . 

. -
I I -V . 

Page 91 of 104 



While the Swalley system, a "cooperative" project, took over three to complete, the 
well-funded, for-profit Pilot Canal was completed by February 1 and crossed at the 
high point of J. Low's land. The Pilot Butte Canal's development company sold land and 
water to make The company did not have righto the land the Lows homesteaded. 

was in Swalley service a cooperative venture of the landholders. A lateral 
today irrigates the Funny runs north from the Pilot Canal on James Low's former 
homestead. It is at the highest point of James Low's land. Low had no right to that water. 

A 1940s photo in Deschutes County museum shows a few acres south of Tumalo Road in 
potatoes. exact location of field is known. Walter Low's son, Kenneth Lowe, 
confirms that the family was experienced in growing in the Tumalo area after WWII, 
but Minnie and Benjamin had left area decades before the photo was taken and James Low 
had sold his ranch in 1943. 

Minnie Low's homestead records show the Swalley Canal water was flowing in area by 
autumn of 1 2. The Swalley system was completed in 1931. The 1 Metzker's Atlas of 
Deschutes County 12) shows the alignment that time. By 1931, a Swalley lateral, 

Deschutes Lateral, ran north from the canal at a point just west of current hydropower 
plant to a "Y" the southern end of what was Benjamin Low's homestead, then owned by A. J. 
Stillion, and to low point in the southwest corner of James Low's homestead: 

Farming was a part time activity for all three homesteaders. Benjamin Low 35 of 120 
acres and held odd jobs. James Low farmed of his 160 aCres and derived mbst of his 
income from businesses owned in downtown Bend. Minnie cultivated acres received 
her in spite of not meeting the acre minimum cultivated acres to testimony about 
her poor health and having abandoned by husband. 

On October 1933, James Low sold the State of Oregon acres in a strip of land 100 
wide, 50 feet on each of the proposed centerline of Dalles-California Highway to 
construct the new highway. Up until that time, main highway was the Bend-Redmond 
Highway is today. ODOT Low $500.00. A wooden pipe was put the highway to 
allow for irrigation water to flow between two sides his property. 

Central Electric Cooperative was founded in Redmond in 1940 and Deschutes substation 
serving 11 users south of was built in 1941. No construction of the 
during WWII. 1946, electricity was available along Tumalo Road. Until that no power 
for irrigation pond pumps was available. 

a much larger pond than is today on west of the new highway and 
rock was constructed and water flowed by gravity into it from the 

Irrigation The ditch ran north from the main canal to spine near Half Mile Lane and 
turned northeast and ran across the spine and then downhill to southeast into the pond. 

In 1943, when Low sold formerly 160 acre homestead, it included 153.27 acres; 
excepting 6.73 acres of land sold for the new US Highway 97. deed to 
Crawfords, it a water right in Deschutes Reclamation and Irrigation Company 
(Swalley) for 1 acres and 120 in stock in the corporation. acres were not 
considered farmable and had no water rights. The land around the rock spine and other rocky 
areas and of the highway were not irrigated. There is no evidence that the 
property was irrigated or cultivated at that time. 
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James Low's former homestead was broken up into six parcels owned by five parties by 1972. 
In the summer of 1967 the Waltons sold to the Lawrence's 25.2 acres that included the subject 
property. It was bounded on the east side by the "Dalles-California Highway 97" and bounded 
on the northerly side by the south right-of-way line of the "Deschutes Tumalo State Secondary 
Highway" (now Tumalo Road) for 997.75 feet between the Highway 97 and the line between 
Sections 26 and 27, thence south along that section line for 1341 feet, thence east for 464.43 
feet to the right-of-way of The Dalles-California Highway. It also deeded a 20 acre water right of 
Deschutes Reclamation and Irrigation Company for the 25.2 acres. Water could be pumped 
from the irrigation pond next to the highway. 

A week later, George and Vietta Barrett family bought the parcel from the Lawrences. 

Swalley Irrigation District, in an email to the County, wrote that the parcel was partially irrigated 
for the first time in 1968. 

By 1972 the Barretts had purchased several other parcels in the area and owned about 115 of 
James Low's original 160 acres. Lester Walton, Art Raymond and W. K. Charlesworth owned 
the three other parcels that comprised James Low's homestead at the time. 

In October 1986, the 16 acres west of the Subject Site was purchased by the Western 
Conference Association of Seventh Day Adventists, an Oregon Corporation for the Three 
Sisters Adventist Christian School. 

I 

f 
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EXHIBIT 17. SWALLEY IRRIGATION DISTRICT REGARDING BENEFICIAL 
USE REQUIREMENTS 

Swall@'!t- es= 
IRRIGAtiON DISTRICT 

February 4, 2013 

Anthony AceU 

21235 Tumelo Rd. 

Bend, OR 97701 


RE: 1" Notice of BenefIcIal Use Requirements 
Prouotlon of Water RIght - Your IICtIon Ia neect.d 

18-12-2I-NWISWE-00201 - 1'.71 acre. 01 W1It8r rlgta 
-mJ·'ntrponPM 

The 2013 Irrigation season will be ltarting on April 1"1II1d with that, Swalley irrigation DiIIrict.is writing 
because we .,.. ccncemed about)'OW' water fighIs. W. want to bring to )'OW' aItenIfon state law 
ntquirementa to keep your water rights and 0UIIIne how we can jointly help malntIIn )'OW'rights. 

§tit! Lmy 
••Iaw requlru that tIwt numbrer ofactU on your ptOp(II'ty to IHI iI'rfptedmu.tIHIltrlpted 
benellclaUy.nd fully.t Ie••t onc. every 5 yon. ·Beneftdal UN" requInIs 1) en Irrfgation syatem in 
place; and 2) production of a viable crop. A viable crop (pasture, hay, oCher crop production. lawn. end 
gardena) must be produced from the irrigation either for individual l1li8 01 for .... on the market. 
Watering ugebnJlh or cheat gran Is not beneficial l1li8. 'Thent must be a dlvenIion In place and a 
meana of irrigating . 

•• and .;YHf of Pldlal 01 Npg-Uu 
AItN the4year of partial or norHIH. the District can begin a process to move the water right from a 
landowner's property that Is not beneficiaRy UIIng the water to other propet1ia In the DistrIct where the 
water can be applied. W. hawI completed a proc:ess of determining where properties appeer not to haw 
been beneflclaiiy_ted for 4 yea,. 01 mo,.. (ORS 540.572) OW t1!C'9OtI for 0" 1&71 GIl flfII'Ct/ 
'how 2913 wf1I ~ I/W IlfI1III 11ft. Full UH " IIflfIIrtd tbII QIfi 

Purauant to Oregon lew, we request your oonill..1ation that Ihis information II correct. Absent any 
communlcaUon from you, we wIH presume that you have no Infonnatlon to rebut our concIuIlon Ih«t 
water has no! been placed to beneficial l1li8 over the last 4 irrigation ~. UnIns you 1) proIIIde ua 
with evidence of uee, or 2) can Ihow the non-uaa Is covered by a forfeItl.n exc:epllon let forth In ORS 
540.810, or 3) elect to ..... your water In..stream IhiI year. the DistrIct Intends to petition the Water 
Reaources Commlsaton for appI'OVIII to transt. the water to other lands In the 0IsIrIct. 

ID=IlrMm ,"",Ina 
YOU WILL LOSE THE 18.'1 ACRES OF WATER RIGHT IF IT IS NOT USEO FULLY THIS YEAR OR 
IF IT IS NOT INSTREAM LEASED. If you choose In-stream leallng, plea.. contact the Office and we 
will handle the In-ItI'lIam leasing paperwork for you. Tht lest day to commit to Irt.§trnm LIMing II 
March ,. 2913. It will cost you $395.00 for mapping and State , .... 

Phone 5<11138$-0658 

Fax 5411389..043] 


6<&72 COO!(AVENVI; 

SVITEONE 

BEND. OREGON 97701 
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What Aceti's Deed States 

The Barretts sold the 24 acre parcel next to US Highway 97 and Tumalo Road to the Applicant 
in April of 1995. The parcel was described as approximately 24.02 acres in the NW % of the 
SW % of Section 26, T16S, R12E, W. M. It says it is subject to "Regulations, including levies, 
assessment, water and irrigation rights and easements for ditches and canals of Central Oregon 
Irrigation District." COlD is a quasi-municipal organization of users who maintain and operate 
the Pilot Butte Canal and the Central Oregon Canal. There is no mention of the Swalley District 
or of any specific deed to a water right or easement for the delivery of water. Further research 
by Aceti found that there is no water right from the Pilot Butte Canal and there is a right to water 
from Swalley, but no easement or ditch to get it across other properties to his property. 

The Applicant contract farms for others and brokering and trucking hay. He bought the land for 
a hay storage and a hay distribution point for his business that began in Christmas Valley 39 
years ago. In June 1997, he applied to Deschutes County to conduct a commercial activity in 
conjunction with farm use. The application was approved with conditions on Nov 21, 1997. 

Just when the Applicant was approved for a building permit to construct a second 100 x 200 foot 
hay barn on the center of his property, ODOT and County told him they needed the land for a 
new overpass and realignment of Tumalo and Deschutes Market Road. The project took nearly 
three acres in the middle of his land, including the site of the new barn, realigned the on and off 
ramps to the highway, created a new road, Tumalo Place, and realigned Tumalo Road and 
Deschutes Market Road. In addition to other things, the project divided his land into two parts, 
adding significantly to the challenges of farming it. The second barn was not built. Irrigation and 
hay farming on site that was necessary in order to comply with the Conditional Use Permit 
became impossible. 

After the overpass was constructed and the traffic system was changed, he could not farm even 
a meager crop of hay on site. He couldn't get irrigation water to the site and even if he could, 
the overpass made any hand line sprinkler layout impractical. Other options such as attempting 
to dig a new pond in the northeast corner or to dig a well were explored without success. When 
one looks at the rock and shallow non-resource soils, the small parcel size, the overpass 
bisecting the property and the heavy noisy traffic, it makes sense to find a different more 
appropriate use for the land. 

, 

f 
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EMAIL FROM SWALLEY TO THE COUNTY REGARDING ACETI'S IN-STREAM 
LEASING, THE DATE IRRIGATIN WATER WAS FIRST USED ON THE PROERTY 
AND EASEMENTS TO DELIVER WATER 

From: Suzanne Butterfield [mailto:suzanne@swalley.com] 
Sent: Friday, May 29, 2015 1:24 PM 
To: Paul Blikstad 
Subject: FW: Aceti 

Paul, 

Here are my comments on the statements made by Tony Aceti regarding Swalley Irrigation 
District irrigation water delivery to his property: 

Aceti statement: " The construction of the Swalley hydroelectric facility which adversely 
affected applicant's in-stream leasing of irrigation water" 

Swalley ID response: The construction of the Swalley hydroelectric facility in 2010 has no 
bearing on Swalley's In-Stream Leasing Policy which was adopted about the same time. About 5 
years ago Swalley changed it's Instream-Ieasing policy from allowing this practice every year to 
only allowing it once every 5 years so that if a water user had not irrigated in 4 years they had 
the option to in-stream lease rather than use the water in the 5th year. State water law requires 
that irrigation water be used fully (beneficial use) once every five years or it is forfeited. In 
stream leasing is considered beneficial use. The new Swalley policy does not harm the water 
user other than an inability to receive payment from Deschutes River Conservancy at $39 an acre 
above 5 acres, in four years out of five. The reason Swalley tightened its In-stream Lease Policy 
was unrelated to the hydroelectric facility that was built in 2010. It was because Swalley had 
permanently dedicated to the Deschutes River 39 cubic feet per second of water as a result of its 
main canal piping project and several other piping projects. Swalley's water right used to be 125 
cfs. Today it is 81 cfs. The District wants its water users to use the water on the land, rather than 
in-stream lease, so that there is enough carry water to get to all users. In-stream Leasing is a 
program of the Deschutes River Conservancy and each irrigation district may set whatever 
restrictions on it they feel are necessary to meet the needs of the district, which is to efficiently 
deliver irrigation water. 

Aceti statement: "The changes in the source of and delivery systems for irrigation water from 
COID and the Pilot Butte Canal to the Swalley Irrigation District. " 

Swalley ID response: Our files for this property (see attached) show that in 1995 Swalley 
contacted Key (?) Title Company to correct their error stating in 1995 Warranty Deed between 
Barrett and Aceti that COID was the water provider. Our files show that Swalley ID was the 
water purveyor of irrigation water to this property from 1968 to date. COID should be contacted 
to see if COlD was ever a provider of water to this property. 

Aceti statement: "The lack of a Swalley easement to allow the delivery of irrigation water to the 
property." 
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The only easements Swalley has ever had, just like all other irrigation districts, are the 
easements along the Swalley conveyance system. Swalley owns 28 miles of pipes and canals 
with federally granted easements along all of it. There is no such thing as a Swalley easement 
from the conveyance system to each property owner. If a property needs an easement through 
another piece of private property to get Swalley water to it, it is the responsibility of the property 
owner to try to secure and maintain such an easement from his neighbor for a private pipeline or 
canal to traverse through it. 

Tony Aceti has instream leased his Swalley ID water as follows: 

Year 2000 - 4.5 acres 

2001- 6.4 acres 

2005- 19.71 acres 

2007 - 19.71 acres 

2013- 19.71 acres 

Suzanne 
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SWALLEY IRRIGATION DISTRICT RESOLUTION 13-07, FIGURE 18. 
ANNUAL WATER LEASING PROGRAM 

SWALLEY IRRIGATION DISTRICT 

RESOLUTION l~·Ul 


2014 WAl'!:R LEASlNG PO;JCY 1'1:8 THE DFSCHlJT[S RIVER CONSFl'!vANC'I' AND SWAlLlY IRRIGATION 

DISTRICT AtREEMlNT RfGAR!)lHC THE ANNUAL Wl\rI:R LEASING PROC~AAM fOR THE" DESCtIUT"ES 


BAJI'N 


Whe~iU $iiKc D99 SIO has partldtJUlc.'It In tile beschu'llls IUver COOo;.elViVI() Amu,1 Wlter lUJ!ns 
Program »r the flEosthliles IuIn wh'~ JndMOuIII water users wltl'llll srD may ~ tbalr .../iiter in the: 
river Tiltherthall "'3~ I: ont~ land Ind it b conlid('>red bentllicillum, an(l 

Y\"MreJuinc~ 2007. fn addition to IhI: lndiYIdllBl$lll Wllel UMltI whn 11(1\1( parlldpated In tntl 
program. the Distr1ct illS pCl'rnllnenU'I pfltt~ in U.. o.sd'lut('>, MltJcr is c:uti, IMr Pt" M(Ond o:f fenlor 
Witt r riIhl frOM 4 GOnseM:d w"tet plpinc projllct'l, rtpre:s.enllnl abDur ilQ% of tilt! Dlstrk:t'l WDtllt 
riJlht. re.sultltll rn MIllY ~Il~ftb fur the .nvlrollf*!tllilllld tar SID 'MIt<!l' US!!ts, 

And Wh.reH It i.s now Importlnttl'tal (or !hit most I'I8rt the ntmllndllrof l~ SID Willar riSht be 
be~ lfSOd bythe SlOWik, WiErs 1)1'\ tfw> Imd rathcrth.. n IH$~(I iMLtwam bI/:'.ausc the WBtu is 
/'lICedw within the delillety ~ In or(j.er lu pn:MdI! the mosl wJl8r to aN wat't'r IAerI trom Api'll 

throuah Oc:fnlltt. 

Swa.Ik!ot "rIf.'tlGn District wi. corrrinU(!' to tRow SID ......lel U5en to Imtrei'lnl Ie !DC their SIt,.uey wltJtr 
rtent ~de( U'I4I! 0Is'dI~ Hh<er COOkM.Ul'1' andSw*y irrigatiol'llJiJtllt.:l AgrvemPRt requrding tiJoIt 
AfUIWI "'fltll' 11!11.WtQ PrOirmn/or tlul .DMd!lJrlL'f BasIn and In lKCurdanl:e wit h the Swalley w.~( 
TrlnsferPoIicv adopt.d DetembF17, roB H rolla'li.$! 

1. ~ tilleril, their ....... yet' of rlun -LIMI and t~s )el>piirdiling tM wel(!rrilht whktl CUll only hp. 
protcctld thmuah e~ 1rul.nf1lm IaJlIlf or l/5fnc the WiIbW' 011 ttlc lrancl 

2. TllOSt' who pump dl~W from Lh.. DlUd!utP$ ~lVer at one aft"" 1\1 .';10 J)Oinb Df wrllon becallse 
tilt.,. h.....p. 110 ~ct on the Dlstrlc:t WJter rtehL lind ill; di'wiblltlon thlClUlhout the DIstrict 

it. Tho. wholW'S>;ieIIey vr.:JlCr rilhtis ..livrred by COlD bKalJS("thiSi$COID\'(It~rthat bbP.Jng 
d~H"ned. oolllrfcdqthp. SlO Mter (chtlNf its dIstr1buLiDn thI'DU,Rhftllt the Dlrtrlct. 
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FIGURE 4. DESCHUTES COUNTY TAX LOT MAP 161226C 


~~S~M~~~~~~tv!i SWI/4 SEC. 26 T.16S. R.12E. W.M. 16 12 26C 
!l{Yt!i£l).111111201n DESCHUTES COUNTY 

I 

1 

I 
I 
f 

Roads form the northern and eastern property lines. Tumalo Place forms the northern property 
line of the parcel in Map 161226C. US Highway 97 forms the eastern property line. The section 
line between Sections 26 and 27 forms the western property line. The Tumalo Road approach 
to the US Highway 97 overpass crosses the parcel and is owned by Deschutes County. 
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FIGURE 5. DESCHUTES COUNTY TAX LOT MAP 1612270 
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The Applicant's pie-shaped, 1.32 acre parcel, identified as Tax Lot 1612270000104, is in the 
upper right hand corner at the intersection of Tumalo Place and Tumalo Road. 

The 1.32-acre parcel, Tax Lot 1612270000104, was created when both Tumalo Road and 
Deschutes Market Road were realigned and the Highway 97 overpass was constructed by a 
joint project of Deschutes County and Oregon Department of Transportation (ODOT). Since the 
1960s, the land belonged to the Western Oregon Conference Association of Seventh-Day 
Adventist. The church deeded it to ODOT in 1997. ODOT deemed the 1.32 acre parcel 
"remnant" at the completion of the transportation project and granted it to Anthony J. Aceti on 
July 6, 1998 as part of the settlement for the financial losses Aceti incurred as a result of the 
project and for the taking of several acres of his land for the new transportation facilities. 
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Photo taken in February 2012 looking east to Highway 97 from southern portion of 
subject property. The western overpass approach ramp and the fencing bisect Tax Lot 
161226C000201. The westerly right-of-way line of the Dalles-California Highway forms the 
eastern property line. 
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FIGURE 12. 1935 METSKER'S ATLAS OF VICINITY 


This Metsker's Atlas of Deschutes County, a property ownership map, shows the southeast 
portion of Township 16 Range 12. Each section is one mile square. The map indicates James 
R. Low's two 80-acre parcels in the southeast quarter of Section 27 and the southwest quarter 
of Section 26. The map also shows the Central Oregon Irrigation District (COlD) owning the 
land immediately across the highway from Low. The Pilot Butte canal crosses the southeastern 
corner of Low's property. The town of Centralo is next to Low's and COlD's land, just east of 
the railroad in Section 26. The Dalles-California Highway is indicated by the heavy black line 
running north-south in Sections 28 and 32. Today we call it the Bend-Redmond Road . The road 
is 1 ~ miles west of Low's property. The Deschutes River is on the far left side of the map, 2 3,4 
miles west of Low's property. Long Butte is to the north. Farms are generally 40, 80 or 160 
acres in size. 
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FIGURE 13. 1944 IVIETSKER'S ATLAS OF VICINITY 


The 1944 Metsker's Atlas of Deschutes County showing the southeast portion of Township 16 
Range 12 is similar to the 1935 map. It indicates James R. Low's two 80-acre parcels in the 
southeast quarter of Section 27 and the southwest quarter of Section 26. The Map also. shows 
the Pilot Butte Canal crossing his property. But, two changes are noticeable: The Dalles­
California Highway has been constructed and crosses Low's land and the townsite of Centralo 
is no longer indicated. The new The Dalles-California Highway has been built as a two-lane 
gravel road and crosses Low's property. The Bend-Redmond Road is labeled "Old Dalles 
California U S Highway No. 97". Parcels are generally 80 to 160 acres in size. 
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FIGURE 14. 1972 METSKER'S ATLAS OF VICINITY 


The 1972 Metsker's Atlas of Deschutes County of the southeast portion of Township 16 Range 
12 sho'fls a dramatic increase in subdivisions and development in the vicinity of the subject site. 
The formerly 40, 80 and 160-acre parcels are now broken up into hundreds of residential lots as 
small as one acre. James R. Low sold his homestead in 1943. This map shows Vietta A. 
Barrett, George Barrett, Arthur Raymond, Lester Walton and William K. Charlesworth are 
owners of the six parcels that previously comprised James R. Low's 160-i3cre homestead. 

Nearly four square miles on the north side of Nichols Market Road (now called Tumalo Road) 
on and around Long Butte is subdivided into Whispering Pines Estates and various additions to 
it. Glacier View Subdivision and the first addition to it are platted on a former 160 homestead 
1.25 mile west of the subject property. 

Eighty acres 1A mile west of Low's former land in Section 27 is subdivided into Rancho EI 
Sereno. Many roads continue to converge on Deschutes Junction: !\Jichols Market Road, the 
Dalles-California Highway, Horner Road, Morrill Road, McGrath Road, and two unnamed roads. 
The vicinity of the subject property is committed to urbanization at this point in time. 
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