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AGENDA REQUEST & STAFF REPORT 
 

For Board Business Meeting of November 23, 2015 
_____________________________ 

 

DATE: November 9, 2015 

 

FROM:  Peter Gutowsky.  Department CDD  Phone # ext. 1709 

 

TITLE OF AGENDA ITEM: 

Board deliberation of File No.  247-15-000035-CU; 247-15-000403-A.  

 

PUBLIC HEARING ON THIS DATE?  No. 

 

BACKGROUND AND POLICY IMPLICATIONS: 

The Board conducted a limited de novo public hearing on October 7, 2015, focusing on the issue of 

whether the “least suitable” standard for conditional uses should be considered to have been met if the 

“general unsuitable” standard is met for non-farm dwellings.  The written record was left open until 

October 14, with final arguments afforded to the applicant for a period of one week to October 21.. 

 

FISCAL IMPLICATIONS: 

None.  

 

RECOMMENDATION & ACTION REQUESTED: 

Deliberate, and provide direction to staff.  

 

ATTENDANCE: Peter Gutowsky, Planning Manager; Paul Blikstad, Senior Planner. 

 

DISTRIBUTION OF DOCUMENTS: 

Paul Blikstad.  

 

http://www.deschutes.org/


INSTRUCTIONS FOR COMPLETING 

THE AGENDA REQUEST FORM 
 

 

 

Use “tab” to move between fields.  You can use as much space as necessary within 

each field.  You may want to save this document to your computer and set it up with 

your department’s specific information for use the next time.  You can remove the 

editing restrictions by going to review/restrict editing (stop protection), after you have 

saved it to your computer. 

 

Do not leave any fields incomplete.  Don’t forget the “preferred meeting date” section.  

Incomplete documents will be returned to the Department Director.  This could cause 

your agenda item to miss the deadline for submission. 

 

The Board conducts business meetings on Mondays and Wednesdays beginning at 10 

a.m.  Please note, if there are not enough agenda items to justify holding two meetings in 

one week, items may be combined and addressed at either the Monday or Wednesday 

meeting.  There are weeks that the Board does not meet at all; much depends on the 

Commissioners’ schedules and availability. If your item is time-sensitive or you need to 

notice a specific date for a hearing or decision, please contact the Board’s Secretary. 

 

The agenda request and backup documents should be submitted to the Board’s secretary 

no later than Wednesday afternoon prior to the following week’s meetings.  It can be 

submitted as far in advance as you want. 

 

If you are submitting a contract or other document where more than one original is 

needed (for instance, one original for the County and one for the contractor), please 

submit the correct number of original documents. 

 

Unless your agenda item is an Order, Ordinance, Resolution or letter, a document 

summary form is required as well. 

 

Please also e-mail the agenda request form and the document summary form to the 

Board Secretary so that minor changes can be made if needed.   

 

 



 

 

 

 

 

 

 

 
MEMORANDUM 

 
 
DATE:  November 9, 2015 
 
TO:  Deschutes County Board of Commissioners 
   
FROM: Peter Gutowsky, Planning Manager 
  Paul Blikstad, Senior Planner 
   
RE: Deliberation: Non-Farm Dwelling (File No. 247-15-000035-CU; 247-15-000403-

A)  

 
The Board of County Commissioners (Board) is deliberating on November 23 regarding File No.  
247-15-000035-CU; 247-15-000403-A. 

I. Background 

The applicants submitted a Conditional Use Permit for a nonfarm dwelling on an approximately 
20-acre parcel in the Exclusive Farm USE (EFU-TRB) Zone, identified on County Assessor’s 
Map 17-13-30, as tax lot 200. The physical address is 22075 Erickson Road. 

Hearings Officer Stephanie Hicks on July 20, 2015 denied the application for a non-farm 
dwelling in the EFU zone because: 

 While the proposed home site area met the generally unsuitable standard of 
Deschutes County Code (DCC) 18.16.050(G)(1)(a)(iii), the applicant did not address 
in greater detail why the southeast corner of the subject property was not the “least 
suitable site for farm use (DCC 18.16.040(A)).1 

II. Public Hearing 

The Board conducted a limited de novo public hearing on October 7, 2015, focusing on the 
issue of whether the “least suitable” standard for conditional uses should be considered to have 
been met if the “general unsuitable” standard is met for a non-farm dwelling.  The written record 
was left open until October 14, with final arguments afforded to the applicant for a period of one 
week to October 21. 

III. Additional Written Testimony and Final Argument 

October 14 – Additional Written Testimony 

                                                 
1
 Chapter 18.16. Exclusive Farm Use Zones. http://weblink.deschutes.org/public/0/doc/78730/Page1.aspx 

http://weblink.deschutes.org/public/0/doc/78730/Page1.aspx
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The following materials, enclosed with this memorandum, were submitted into the record by 
October 14: 

 Staff memorandum by Paul Blikstad, dated October 14, which included its own set of 
attachments (Attachment A) 

o A-1 - Additional soils information from the Web Soil Survey by Liz Fancher 
o A-2 - Dana and Karen Clough rebuttal 
o A-3 - Applicant’s response to Mr. Bomke by Liz Fancher 

 Central Oregon Landwatch’s transmittal (Attachment B) 

 Mr. Bomke’s transmittal (Attachment C) 

October 21 – Final Argument 

Liz Fancher, the applicant’s attorney submitted final arguments on October 21 (Attachment D). 

IV. Analysis 

Applicant initiated this appeal “in order to resolve a conflict between the way its professional 
planning staff and a new land use hearings officer interpret the ‘least suitable’ requirement.” 
Applicant requested that “the Board hear this appeal de novo on the issues set forth in this 
notice of appeal only.”   The notice stated, 

The appeal is limited to the issue of whether the “least suitable’ standard for 
conditional uses should be considered to have been met if the “general 
unsuitable standard is met.   

Specifically, “the applicant asks that the issues be limited to a review of the hearings officer’s 
new interpretation of the ‘least suitable’ requirement.”  The applicant further limited the scope of 
review by stating that: “none of the other issues raised in this case are new and none present 
questions of law that should be resolved by the Board.” 

Regarding non-farm dwellings, a question for the Board is how (if at all) does the “least suitable” 
criteria contained in DCC 18.16.040(A), Limitations on Conditional Uses, operate in context with 
the “generally unsuitable” criteria contained in DCC 18.16.050(G), Standards for Dwellings in 
EFU Zones? 

The general unsuitable standard requires the County to find that a proposed nonfarm dwelling 
home site on an EFU parcel is on soils that are of poor quality, and are not suitable for farm use. 
The least suitable standard has not been clearly defined, but staff has found in prior conditional 
use permit decisions, that these two criteria are essentially the same. 

In coordination with County legal counsel, staff found the following: 

1. As a matter of basic semantics, “least suitable” assumes some level of suitability for 
farming and also some level of unsuitability for farming whereas “generally unsuitable” 
assumes some level of unsuitability for farming and also some level of suitability for 
farming.  In operation these two standards are indistinguishable. 

 
2. As a matter of basic code interpretation, whenever there is a conflict or inconsistency, 

the specific controls over the general.  In this instance the “least suitable” criteria is 
associated with general limitations on conditional uses whereas the “generally 
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unsuitable” criteria is associated with specific standards for dwellings in EFU zones.  
Accordingly, the “generally unsuitable” criteria controls. 

V. Board Options 

Staff provided a matrix for the Board to assist them in evaluating the Limited Use Permit burden 
of proof and formulating a decision. 

 

 

 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Attachments: 

A. October 14 Staff memorandum (includes its own attachments A1 to A3) 
B. Central Oregon Landwatch submittal 
C. Mr. Bomke submittal 
D. Applicant’s final arguments 
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Non-farm Dwelling / Options 

Issue Board Options 

Option 1 - Approval 
 
General Unsuitability Criteria 

Controls 

Based upon a preponderance of evidence in the record, the Board makes the following interpretations in the 
context of non-farm dwellings in EFU zones: 

 Compliance with the “least suitable” criteria in DCC 18.16.040(A) is established, as a matter of law, upon 
a finding of “generally unsuitable” in DCC 18.16.050(G);   

 To the extent that there is a conflict or inconsistency between the “least suitable” criteria in DCC 
18.16.040(A) and the “generally unsuitable” criteria in DCC 18.16.050(G), the “generally unsuitable” 
criteria controls; 

Regarding File No. 247-15-000035-CU, the Board affirms and adopts the Hearings Officer’s findings that the 
applicant’s identified location for the non-farm dwelling is “generally unsuitable” for farming. 

Option 2A – Approval 
 
Least Unsuitable Criteria 

Separate from General 
Unsuitability Criteria  

Based upon a preponderance of evidence in the record, the Board makes the following interpretation in the 
context of non-farm dwellings in EFU zones: 

 Compliance with the “least suitable” criteria in DCC 18.16.040(A) is separate and distinct from the 
“generally unsuitable” criteria in DCC 18.16.050(G);   

Regarding File No. 247-15-000035-CU, the Board:  

1. Affirms and adopts the Hearings Officer’s findings that the applicant’s identified location for the non-farm 
dwelling is “generally unsuitable” for farming; and, 

2. Finds, based on the soils information, that the northeast and southeast parts of the applicant’s property 
are properly classified as containing class VII soils whether or not the property is irrigated. Therefore 
both are “least suitable” as it pertains to DCC 18.16.040. 

Option 2B – Denial 
 

 Least Unsuitable Criteria 
Separate from General 
Unsuitability Criteria 

 

Based upon a preponderance of evidence in the record, the Board makes the following interpretation in the 
context of non-farm dwellings in EFU zones: 

 Compliance with the “least suitable” criteria in DCC 18.16.040(A) is separate and distinct from the 
“generally unsuitable” criteria in DCC 18.16.050(G);   

Regarding File No. 247-15-000035-CU, the Board:  

1. Affirms and adopts the Hearings Officer’s findings that the applicant’s identified location for the non-farm 
dwelling is “generally unsuitable” for farming; but, 

2. Finds that the applicant failed to meet its burden of proving the 1.2 acre proposed home site in the NE 
corner of the property is the “least suitable” for farming (DCC 18.16.040(A)) 
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