
Deschutes County Board of Commissioners 
1300 NW Wall St., Suite 200, Bend, OR 97701-1960 

(541) 388-6570 - Fax (541) 385-3202 - www.deschutes.org 

AGENDA REQUEST & STAFF REPORT 

For Board Business Meeting of January 13,2016 

DATE: December 8, 2015 

FROM: Peter Gutowsky CDD (541) 385-1709 

TITLE OF AGENDA ITEM: 
Public hearing on an application for a Declaratory Ruling to interpret what requirements are necessary 
for a maintenance agreement to be approved by the County for the property identified on County 
Assessor's Map 16-11-19, tax lot 300. Tax lot 300 is an approximately 33.21-acre open space parcel 
owned jointly by the Dowells and Kuhns. 

PUBLIC HEARING ON THIS DATE? Yes 

BACKGROUND AND POLICY IMPLICATIONS: 
Jeff and Pat Dowell applied for a declaratory ruling as described above. This request was made in an 
attempt to meet the Condition ofApproval no. 2 from a conditional use permit in 1980 (file no. CU-80­
22). The conditional use permit was for a cluster development in the Forest Use (F-3) zone, and 
included two parcels ofapproximately 4.3 acres each, and the open space parcel. This application went 
before the County Hearings Officer, who issued a decision mailed out on June 4,2015, with seven 
conditions related to the required maintenance agreement. The Dowells appealed the Hearings Officer's 
decision and the Board, under Order No. 2015-032, agreed to hear the appeal de novo. 

FISCAL IMPLICATIONS: 
None. 

RECOMMENDATION & ACTION REQUESTED: 
Conduct the hearing and either close the oral and written records, or leave the written record open for 
additional testimony. 

ATTENDANCE: Peter Gutowsky, Planning Manager 

DISTRIBUTION OF DOCUMENTS: 
The Planning Division will distribute the Board's decision to all the parties. 

http:www.deschutes.org


 

 
 
 
 
 
 
 

MEMORANDUM 
 
 
DATE:  January 4, 2016 
 
TO:  Board of County Commissioners  
 
FROM: Peter Gutowsky, Planning Manager  
 
RE: DR-13-16 (247-14-000165-A): Appeal of Hearings Officer’s Declaratory Ruling 

Decision 

 

The Board of County Commissioners (BOCC), under Order No. 2015-032, determined they 
would hear an appeal of a Hearings Officer decision regarding a declaratory ruling, and the 
hearing would be de novo.  The public hearing is scheduled for Wednesday, January 13. 
 
I. Background 
 
Applicants, Jeff and Pat Dowell, applied for a Declaratory Ruling (DR) to clarify what 
requirements are necessary for a maintenance agreement to be approved for property identified 
on County Assessor’s Map 16-11-19, tax lot 300.   
 
The DR is based upon a Condition of Approval (no. 2) associated with a conditional use permit 
(file no. CU-80-22) for a cluster development in a former Forest Use zone (F-3).1  It was 
approved in 1980, with an associated partition (MJP-79-232). The property history is described 
in the Hearings Officer’s decision on pages 3-8.  The cluster development included a 41.8-acre 
parent parcel, which was partitioned into three parcels – two residential parcels of approximately 
4.3 acres each, and a 33.21-acre open space parcel.  The open space parcel is the subject of 
the DR application, and is owned jointly by the Dowells and Kuhns, the respective owners of tax 
lots 100 and 200. 
 
The Community Development Department allowed both the Dowell and Kuhn properties to be 
developed based on the “Land Use Restrictions” document recorded in 1987 (Volume 148, 
Page 1792).  The BOCC subsequently determined in a written decision (A-09-4/A-09-5/A-09-7; 
a Land Use Compatibility Statement) that the recorded deed restrictions, dated July 20, 1987, 
do not include provisions to assure the maintenance of the common property in the partition, nor 
do they create a homeowners association.  The BOCC determined the condition no. 2 
requirement has not been met. 
 
The DR application went before a Hearings Officer on December 3, 2013.  The record closed on 
March 28, 2014 and a decision was issued on June 3, 2014.  The Hearings Officer determined 

                                                 
1
 Condition of Approval no. 2 of CU-80-22 states: 

 Prior to the sale of any lot a written agreement shall be recorded which establishes an acceptable homeowners 
association or agreement assuring the maintenance of common property in the partition. 



that the proposed agreement did not meet the requirement for a maintenance agreement, and 
set forth conditions for an agreement, including one that both the Dowells and Kuhns must sign 
a common property maintenance document.  
 
II. Appeal 
 
The Dowell’s notice of appeal identified the following issues: 
 

 Declare what provisions would be acceptable in a homeowners agreement. 

 Declare a homeowners association agreement can be between the parties or third 
parties. 

 Homeowners association or maintenance agreements should only contain common 
property maintenance requirements, and not an open space vegetation maintenance 
requirement for wildlife habitat. 

 Correct Hearings Officer’s conclusion that the property must be maintained for wildlife 
habitat values. 

 Correct Hearings Officer’s conclusion that both parties must execute the obligations of 
the original developer jointly, including jointly signing the homeowners association or 
maintenance agreement. 

 Correct Hearings Officer’s conclusion that implies the interest of the open space parcel 
cannot be severed from the residential parcels.  The required association or agreement 
need not be jointly signed by the parties and the resulting document need only be 
recorded against the open space parcel. 
 

III. Deadline for Local Decision 

 
This specific DR is not subject to the 150 day deadline for a local decision. 
 
IV. Next Steps 
 
At the conclusion of the hearing, the BOCC can choose one of the following options: 

 
1. Continue the hearing to a date certain. 

 
2. Close the hearing and begin deliberation. 

 
3. Close the hearing and leave the written record open to a date certain. Deliberations will 

be scheduled at a date to be determined. 
 

4. Close the hearing and then allow a specified amount of time for a rebuttal period; and a 
specified time for final argument. Deliberations will be scheduled at a date to be 
determined. 

 
5. Close the hearing, allowing the applicant a specified amount of time for final argument. 

Deliberations will be scheduled at a date to be determined 
 
Attachments: 

A. Applicant’s Notice of Appeal 
B. Hearings Officer Decision (DR-13-16) 
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