
 

   

 
 
 
 
 
 
 
 
 

MEMORANDUM 
 
 
DATE:  October 1, 2015 
 
TO:  Board of County Commissioners 
 
FROM: Chris Schmoyer, Associate Planner 
 
RE: Whether to hear appeals of two Hearings Officer’s decisions:  
 

1) File Nos. 247-15-000168-CU/169-SP (247-15-000539-A); and,  
2) File Nos. 247-15-000170-CU/171-SP/172-LM (247-15-000534 and 540-A) 

  
 
Before the Board of County Commissioners (BOCC) are three appeals relating to the solar 
photovoltaic array (solar farms) proposals east of Bend. 
 

 Cathy Jensen appealed the Deschutes County Hearings Officer’s decision on 
Application Nos. 247-15-000168-CU/169-SP (NorWest Energy 2, LLC). 
 

 Peter Caine and Cathy Jensen separately appealed the Deschutes County Hearings 
Officer’s decision on Application Nos. 247-15-000170-CU/171-SP/172-LM (Oregon Solar 
Land Holdings, LLC). 

 
The appeals are submitted in response to Deschutes County Hearings Officer’s decisions of 
approval.  The appellants contend that the proposed solar voltaic arrays do not comply with all 
applicable regulations.  The appellants request the BOCC formally consider reversing the 
decisions and hearing the matters de novo. 
 
Background 
 
File Nos. 247-15-000168-CU/169-SP 
 
The applicant, Norwest Energy 2, LLC, requested conditional use and site plan approval to 
allow the development of a solar voltaic array (solar farm) on a portion of property zoned 
Exclusive Farm Use-Tumalo/Redmond/Bend. The subject property is approximately 118.71 
acres. 
 
The Hearings Officer issued a decision on September 18, 2015 finding that the proposal 
complies with all applicable regulations (Attachment 1).  On September 30, 2015, Cathy Jensen 
appealed the decision to the BOCC.  
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File Nos. 247-15-000170-CU/171-SP/172-LM 
 
The applicant, Oregon Solar Land Holdings, requested conditional use, site plan, and landscape 
management site plan approval to allow the development of a solar voltaic array (solar farm) on 
a portion of property zoned Exclusive Farm Use-Tumalo/Redmond/Bend. The subject property 
is approximately 156.84 acres.1 
 
The Hearings Officer issued a decision on September 18, 2015 finding that the proposal 
complies with all applicable regulations (Attachment 2).  On September 29 and 30, 2015 
respectively, Peter Caine and Cathy Jensen appealed the decision to the BOCC.  
 
150-day Issuance of a Final Local Decision 
 
The 150-day period for issuance of a final local decision for both applications under Oregon 
Revised Statute 215 expires on November 7, 2015.  The applicant has not offered to toll the 
150-day clock. 
 
Without the toll, if the BOCC wishes to hear this matter they will have to do so in an extremely 
compressed schedule as shown below: 
 

October 5   Work session  

October 14  Appellants required to submit a transcript of hearing (5 days before 
hearing) 

October 19  Public Hearings (allows for 10-day notice to everyone who has standing). 
Both hearings opened and then closed. Applicant afforded under Statute, 
seven days for final legal argument (October 26)2 

November 2  BOCC deliberations 

November 4 BOCC decisions 

November 7 150 day deadline 
 
Appeals 
 
The notices of appeal describe several assignment of error (Attachments 3, 4 and 5).   
 
File Nos. 247-15-000168-CU/169-SP 
 
Cathy Jensen requests de novo review for two issues: 
 

1. The application of the policies set forth in ORS 197.012 and specifically the policy 
implications of permitting 160 contiguous acres for the first utility-scale industrial solar 
farm in the County. 

                                                 
1 Highway 20 is the landscape management feature recognized in the Comprehensive Plan. 
2 If the BOCC hears the appeals, Staff recommends at the hearing that they be conducted jointly for testimony 
purposes. Staff can alert the public at the hearing that if someone’s testimony exclusively applies to just one of the 
applications to make it known to the BOCC (and staff) for record keeping.  
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2. The suitability of the site for the proposed uses under DCC 18.128.015, including 

impacts on property values. 
 
File Nos. 247-15-000170-CU/171-SP/172-LM 
 
Peter Caine identifies fourteen (14) errors and requests de novo review. Cathy Jensen requests 
de novo review for two issues: 
 

1. The application of the policies set forth in ORS 197.012 and specifically the policy 
implications of permitting 160 contiguous acres for the first utility-scale industrial solar 
farm in the County. 
 

2. The suitability of the site for the proposed uses under DCC 18.128.015, including 
impacts on property values. 

 
In deciding whether to hear an appeal, the BOCC may consider only the notice of appeal, the 
record of the proceedings below and any staff recommendations. DCC 22.32.035(D).  No 
additional comments from the parties are allowed. 
 
If the BOCC decides to hear the appeal, the review shall be on the record unless the BOCC 
decides to hear the appeal de novo.  The BOCC may hear this matter de novo if it finds the 
substantial rights of the parties would be significantly prejudiced without de novo review and it 
does not appear that the request is necessitated by failure of the appellant to present evidence 
that was available at the time of the previous review.  The BOCC may also choose as de novo 
review when, in its sole judgment, a de novo hearing is necessary to fully and properly evaluate 
a significant policy issue relevant to the proposed land use action. DCC 22.32.027(B)(2)(c) and 
(d).   
 
The BOCC may, at its discretion, determine that it will limit the issues on appeal to those listed 
in the notice of appeal or to one or more specific issues from among those listed on the notice of 
appeal. DCC 22.32.027(B)(4). 
 
Declining Review 
 
If the BOCC decides that the Hearings Officer’s decision shall be the final decision of the 
county, then the BOCC shall not hear the appeal and the party appealing may continue the 
appeal as provided by law.  The decision on the land use application becomes final upon the 
mailing of the BOCC’s decision to decline review. DCC 22.32.035(B).   In determining whether 
to hear an appeal, the BOCC may consider only: 
 

1. The record developed before the Hearings Officer;  
2. The notice of appeal; and  
3. Recommendations of Staff. DCC 22.32.035(B) and (D) 

 
Board Options 
 
Reasons to hear: 
 

1. Thee BOCC may want to take testimony and make interpretative issues relating to the 
solar photovoltaic array. LUBA will be obligated to defer to BOCC’s interpretation if they 
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are at least plausible.  The BOCC may want to reinforce or refute some or all of the 
Hearing Officer's findings/interpretations prior to LUBA review.  However, matters of 
State statute, e.g. EFU zoning, are not matters to which the Board will be given 
deference by LUBA. 
 

Reasons not to hear: 
 

1. The hearings officer decisions are reasoned and well written and could be supported, as 
the record exists today on appeal. 
 

2. The appellants may challenge the Hearings Officer’s approvals at LUBA. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Attachments 
 
1. Hearing Officer’s decision for File Nos. 247-15-000168-CU/169-SP 
2. Hearing Officer’s decision for File Nos. 247-15-000170-CU/171-SP/172-LM 
3.   Notice of Intent to Appeal - 247-15-000168-CU/169-SP 
4. Notices of Intent to Appeal - File Nos. 247-15-000170-CU/171-SP/172-LM 
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For Recording Stamp Only 
 

 
BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON  

 
An Order Accepting Review of Hearings Officer’s 
Decisions in File Nos. 247-15-000170-CU/171-
SP/172-LM 
 

* 
* 
* 
 

 
ORDER NO. 2015-046 

WHEREAS, Peter Caine and Cathy Jensen separately appealed the Deschutes County Hearings 
Officer’s Decision on Application Nos. 247-15-000170-CU/171-SP/172-LM; and 

WHEREAS, Section 22.32.027 of the Deschutes County Code allows the Board of County 
Commissioners (“Board”) discretion on whether to hear appeals of Hearings Officer’s decisions; and 

WHEREAS, the Board has given due consideration as to whether to review this application on appeal; 
now, therefore, 

THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON, HEREBY 
ORDERS as follows: 

Section 1.  The Board will hear on appeal 247-15-000534-A and 247-15-000540-A pursuant to Title 22 
of the Deschutes County Code and other applicable provisions of the County land use ordinances. 

 
Section 2.  The two appeals shall be consolidated into a single proceeding. 
 
Section 3.  The two appeals shall be heard de novo. 
 
Section 4.  Staff shall set a hearing date and cause notice to be given to persons or parties entitled to 

notice pursuant to DCC 22.32.030. 
 

Dated this _______ of  ___________, 2015 BOARD OF COUNTY COMMISSIONERS  
OF DESCHUTES COUNTY, OREGON 

 

 
 
_____________________________________________ 
ANTHONY DEBONE, Chair 

 

 
 
_________________________________________ 
ALAN UNGER, Vice Chair 

ATTEST: 
 
______________________________ 
Recording Secretary 

 
 
_________________________________________ 
TAMMY BANEY, Commissioner 

 

REVIEWED 

______________ 
LEGAL COUNSEL 
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BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON  

 
An Order Denying Review of Hearings Officer’s 
Decisions in File Nos. 247-15-000170-CU/171-
SP/172-LM  
 

* 
* 
* 
 

 
ORDER NO. 2015-047 

WHEREAS, Peter Caine and Cathy Jensen separately appealed the Deschutes County Hearings 
Officer’s Decision on Application Nos. 247-15-000170-CU/171-SP/172-LM; and 

WHEREAS, Section 22.32.027 of the Deschutes County Code allows the Board of County 
Commissioners (“Board”) discretion on whether to hear appeals of Hearings Officer’s decisions; and 

WHEREAS, the Board has given due consideration as to whether to review this application on appeal; 
now, therefore, 

THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON, HEREBY 
ORDERS as follows: 

Section 1.  That it will not hear on appeal 247-15-000534-A and 247-15-000540-A pursuant to Title 22 
of the Deschutes County Code and other applicable provisions of the County land use ordinances. 

 
Section 2.  Pursuant to DCC 22.32.015, there shall be a refund of each appeal in the amount of 

$2,612.05. 
 

Dated this _______ of  ___________, 2015 BOARD OF COUNTY COMMISSIONERS  
OF DESCHUTES COUNTY, OREGON 

 

 
 
_____________________________________________ 
ANTHONY DEBONE, Chair 

 

 
 
_________________________________________ 
ALAN UNGER, Vice Chair 

ATTEST: 
 
______________________________ 
Recording Secretary 

 
 
_________________________________________ 
TAMMY BANEY, Commissioner 

 

REVIEWED 

______________ 
LEGAL COUNSEL 
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BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON  

 
An Order Accepting Review of Hearings Officer’s 
Decisions in File Nos. 247-15-000168-CU/169-SP 
 

* 
* 
 

 
ORDER NO. 2015-048 

WHEREAS, Cathy Jensen appealed the Deschutes County Hearings Officer’s Decision on Application 
Nos. 247-15-000168-CU/169-SP; and 

WHEREAS, Section 22.32.027 of the Deschutes County Code allows the Board of County 
Commissioners (“Board”) discretion on whether to hear appeals of Hearings Officer’s decisions; and 

WHEREAS, the Board has given due consideration as to whether to review this application on appeal; 
now, therefore, 

THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON, HEREBY 
ORDERS as follows: 

Section 1.  The Board will hear on appeal 247-15-000539-A pursuant to Title 22 of the Deschutes 
County Code and other applicable provisions of the County land use ordinances. 

 
Section 2.  The appeal shall be heard de novo. 
 
Section 3.  Staff shall set a hearing date and cause notice to be given to persons or parties entitled to 

notice pursuant to DCC 22.32.030. 
 

Dated this _______ of  ___________, 2015 BOARD OF COUNTY COMMISSIONERS  
OF DESCHUTES COUNTY, OREGON 

 

 
 
_____________________________________________ 
ANTHONY DEBONE, Chair 

 

 
 
_________________________________________ 
ALAN UNGER, Vice Chair 

ATTEST: 
 
______________________________ 
Recording Secretary 

 
 
_________________________________________ 
TAMMY BANEY, Commissioner 

 

REVIEWED 

______________ 
LEGAL COUNSEL 
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BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON  

 
An Order Denying Review of Hearings Officer’s 
Decisions in File 247-15-000168-CU/169-SP 
 

* 
* 
 

 
ORDER NO. 2015-049 

WHEREAS, Cathy Jensen appealed the Deschutes County Hearings Officer’s Decision on Application 
Nos. 247-15-000168-CU/169-SP; and 

WHEREAS, Section 22.32.027 of the Deschutes County Code allows the Board of County 
Commissioners (“Board”) discretion on whether to hear appeals of Hearings Officer’s decisions; and 

WHEREAS, the Board has given due consideration as to whether to review this application on appeal; 
now, therefore, 

THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON, HEREBY 
ORDERS as follows: 

Section 1.  That it will not hear on appeal 247-15-000539-A pursuant to Title 22 of the Deschutes 
County Code and other applicable provisions of the County land use ordinances. 

 
Section 2.  Pursuant to DCC 22.32.015, there shall be a refund of $2,612.05. 
 

Dated this _______ of  ___________, 2015 BOARD OF COUNTY COMMISSIONERS  
OF DESCHUTES COUNTY, OREGON 

 

 
 
_____________________________________________ 
ANTHONY DEBONE, Chair 

 

 
 
_________________________________________ 
ALAN UNGER, Vice Chair 

ATTEST: 
 
______________________________ 
Recording Secretary 

 
 
_________________________________________ 
TAMMY BANEY, Commissioner 

 

REVIEWED 

______________ 
LEGAL COUNSEL 
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