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AGENDA REQUEST & STAFF REPORT
For Board Business Meeting of March 25, 2015

DATE: March 19,2015
FROM: Matthew Martin CDD 541-330-4620

TITLE OF AGENDA ITEM:

Deliberation on File No. 247-14-000373-HS, an application for a Comprehensive Plan amendment to
designate an approximately one-mile segment of the Pilot Butte Canal in the Suburban Residential 2 /2
zone as a Goal 5 historic resource.

PUBLIC HEARING ON THIS DATE? No

BACKGROUND AND POLICY IMPLICATIONS:

On December 9, 2015, staff issued an administrative decision rejecting the filing of an application by
the Pilot Butte Canal Preservation Alliance for a comprehensive plan amendment to designate an
approximately one-mile segment of the Pilot Butte Canal as a Goal 5 historic resource in the SR 2 /2
zone. The denial was based on a threshold issue regarding an interpretation of DCC 2.28.060(A)(2) and
the timing of the application filing as it relates to another pending application (TA-13-4) affecting the
subject properties. In addition, the decision addresses a second procedural issue relating to an
interpretation of the term "owner," finding Central Oregon Irrigation District is an owner of record of
the canal along with the underlying real property owners.

By Order 2014-038, dated December 15, 2015, the Board of County Commissioenrs initiated review of
this application under DCC 22.28.050 through a de novo hearing. On January 28, 2015, the Board
conducted a de novo public hearing. The record closed March 6, 2015.

A decision by the Board will provide interpretation of the timing criteria and likely obtain deference
from the Land Use Board of Appeals (LUBA) in the event the decision is appealed. The ownership
issue is also important to decide at this point because it may be dispositive of whether or not the County
can adopt the proposed plan amendment.

FISCAL IMPLICATIONS:
None.

RECOMMENDATION & ACTION REQUESTED:

Conduct deliberation and give direction to Staff

ATTENDANCE:  Matthew Martin and Legal Counsel

DISTRIBUTION OF DOCUMENTS:
Matt Martin, CDD


http:www.deschutes.org

MEMORANDUM
DATE: March 19, 2015
T0: Board of County Commissioners
FROM: Matthew Martin, Associate Planner
RE: Deliberations on an administrative decision rejecting the filing of an application

(247-14-0000373) for a comprehensive plan amendment to designate a segment
of the Pilot Butte Canal as a Goal 5 historic resource.

BACKGROUND

On December 9, 2014, staff issued an administrative decision rejecting the filing of an application
by the Pilot Butte Canal Preservation Alliance for a comprehensive plan amendment to designate
an approximately one-mile segment of the Pilot Butte Canal as a Goal 5 historic resource in the SR
2 Y2 zone. The rejection was based on a threshold issue regarding an interpretation of Deschutes
County Code (DCC) 2.28.060(A)2) and the timing of the application filing as it relates to another
pending application (TA-13-4) affecting the subject properties. In addition, the decision addresses a
second procedural issue relating to an interpretation of the term "owner” finding Central Oregon
Irrigation District is an owner of record of the canal along with the underlying real property owners.

By Order 2014-038, dated December 15, 2014, the Board of County Commissioners (Board)
initiated review of this application under DCC 22.28.050 through a de novo hearing. A decision by
the Board will provide interpretation of the timing criteria and likely obtain deference from the Land
Use Board of Appeals (LUBA) in the event the decision is appealed. The ownership issue is also
important to decide at this point because it may be dispositive of whether or not the County can
adopt the proposed plan amendment.

On January 28, 2015, the Board conducted a de novo public hearing. The hearing was closed with
a deadline for submittal of written comments set for February 6, 2015. During this time period six
written comments were received (attached). The subsequent deadline for the applicant final
argument was, with extensions approved by the Board Orders 2015-013 and 2015-14, March 6,
2015. No final arguments were submitted.

KEY ISSUES

Issue #1: Timing of Application Submittal

Are There Other Pending Applications that Might be Affected by Historic Resource Designation?
The subject application was submitted on November 3, 2014. DCC 2.28.060(A)2) requires any

request for historical designation must be filed with the County planning division before the date of
application for any building permit, or any other application or permit which might be affected by
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such historical designation. Text amendment file TA-13-4 was submitted on December 23, 2013,
and proposes to allow the operation, maintenance, and piping of existing irrigation systems as an
outright use within the Suburban Residential (SR) 2Vz zone.

Staff interpreted “any other application” to include TA-13-4 since the burden of proof indicates
Central Oregon Irrigation District (COID) is proposing to pipe the same segment of the Pilot Butte
Canal which is being proposed as a Goal 5 historic resource. Therefore, application 247-14-
0000373 cannot be filed until a decision is rendered for TA 13-4.

The applicant’s argument is that designating the canal as a historic resource does not affect TA-13-
4, a legislative matter, because the Board could still adopt the proposed text amendments. The
applicant also argues that a legislative matter is not what “any other application” was intended to
include given that the prior version of the code specifically referenced conditional use permits and
other places in the current DCC Chapter 2.28 indicate that legislative applications are not intended
to be included in that code provision. Therefore, the fact that TA-13-4 is pending should not prevent
the filing and review of the historic designation application.

Board Options

*» “Move to adopt Staff’s finding because TA-13-4 is affected by a proposed historic resource
designation therefore application 247-14-0000373 cannot be filed while TA-13-4 is pending.”

» “Move that TA-14-3 is not affected by the proposed historic designation therefore application
247-14-0000373can be filed.”

Issue #2: Property Ownership
Is COID an Owner Eligible to Refuse Historic Resource Designation of this Segment of Canal?

The canal is located within an easement held by COID. In land use decision, A-10-2 (NUV-09-1), a
Deschutes County Hearings Officer addressed a similar easement and landowner relationship and
found the holder of an easement across private property is an “owner of record” of an interest in the
property, and therefore is a “property owner” as defined in DCC 22.08.010(A). Based on this
analysis, Staff found that COID, as the easement holder for the Pilot Butte Canal, is an owner of
record along with the underlying real property owners, and can refuse historic resource designation
pursuant to OAR 660-023-0200(5)."

The applicant argues COID is only the holder of an easement across real property owned by

others and the easement does not constitute ownership. Therefore, COID’s consent is not
needed for this segment of the canal to be designated as a historic resource.

Board Options

» “Move to adopt Staff's finding that COID is an owner and can refuse a historic resource
designation on an approximately one-mile segment of the Pilot Butte Canal.”

s “Move that COID is not an owner of an approximately one-mile segment of the Pilot Butte
Canal.”

Attachments: Six correspondences received since January 28, 2015.

! hitp:/farcweb.sos.state.or.us/pages/rules/oars_600/ocar_660/660_023.html


http://arcweb.sos.state.or.us/pages/rules/oars

Matt Martin

Fromy Gail Snyder <aussisgail@®@gmaitcoms

Sent: Friday, Fabruary 06, 2015 4,54 PM

To: Matt Martin

Subject Pilot Butte Canal Comprehansive Plan Amendment File No, 247-14-000373-HS
Attachments: Piigt Butte Canal nomination Fab € 2015.dax

Follow Up Flag: Follow up

Flag Status: Completed

Hi Matt,

I have attached and pasted below my personal testimony re the historic designation nomination for the Pilot
Butte Canal. Please enter i into the record for

Administrative Decision regarding the application timing and ownership issues related to File No, 247-14-
000373-HS, an application for s Comprehensive Plan amendment to designate an gpproximately one-mile
segment of the Pilot Butte Canal in the Suburban Residential 2 Yz zone as a Goal 5 historic resource,
Thank you,

Gail

Gail Snyder
503-961-4528

February &, 2015

Oragon State Advisory Committee on Historic Preservation

Cregon State Historic Preservation Office

725 Summer Strest NE, Suite ©

S R GTROAAGBI s e

Dear Commitiee mambers:



i am writing to you in support of the Historic District designation application for the Pilot Butte Canal,
in Bend, OR.

While many code and technical questions have arisen about the Pilot Butte Canal historic nomination,
{ would fike to speak simply as a Deschutes County resident who cares about what the future holds
for ail of us.

{ grew up in the wide-open and arid spaces of Australia, another country that has a young European
history. The cultural history there is not that castles and cathedrals. It is tin shacks and dirt tracks,
symbols of a tough landscape that required determination and resilience in order to make a life there.

Centrai Oregon is strikingly similar in that regard. It was noted by one of the COID attorneys before
the recent County LandMarks Commission that the Pilot Butte Canal is historic because of
agriculture. He's right. However, he then surmised that only paris of the canal that are now in
agricultural land have historical significance. He's wrong.

According to him, the stretch of Pilot Butte Canal in question never had much agricultural land served
by it. But that doesn’t invalidate the significance of that reach of canal. On the contrary, it screams to
the importance of that reach. Without it, none of the rest of canal, lalerals, and ditches would exist.

| had the opportunity to walk the canal recently when it was not bank full. (There were still areas
where the water was impounded by the impermeable basalt rock.) | had seen the canal with water
flowing through it; that gave me an appreciation for the canals function for water conveyance, and
also for the wildlife and aesthetic values.

But seeing the canal empty was an entirely different experience. | was captivated by the incredible
effort that must have been required to create the canal. This is living history. Ht is no less significant
than any other part of the canal system; | would argue exactly the opposite.

Central Oregon, is enormous. The basait—boﬁom canal is a powerfuﬂ image of what it took to bring
agriculture to Central Oregon and to settle this area. And it is incredibly accessible. Tourism is a
significant and growing part of our economy. The Pilot Butte Canal has a role to play in that aspect of
our economy (especially when considered as part of a trail from Bend to Redmond and Smith Rock).



| respectfully submit that this nomination for historic designation of the Pilot Butte Canal is a history
and public friendly nomination. When the legal issues are resolved, | hope that we can move forward
and embrace, celebrate, and share our history. if’s too important to lose.

Sincerely
Gail Snyder
16688 SW Knoll Avenue,

Bend OR 87702



February 6, 2015

Oregon State Advisory Commitiee on Historic Preservation
Oregon State Historic Preservation Office

725 Summer Street NE, Suite C

Salem, OR 97301-12686

Dear Committee members:

| am writing to you in support of the Histeric District designation application for the Piiot Butte
Canal, in Bend, OR,

While many code and technical questions have arisen about the Pilot Butte Canal historic
nomination, | would like 1o speak simply as a Deschutes County resident who cares about what
the future holds for all of us.

{ grew up in the wids-open and arid spaces of Australia, another country that has a young
European history. The cultural history there is not that casties and cathedrals. Htis tin shacks
and dirt tracks, symbols of a fough landscape that reguired determination and resilience in order
to make a life there

Central Oregon is strikingly similar in that regard. it was noted by one of the COID aftorneys
before the recent County LandMarks Commission that the Pilot Butte Canal is historic becauss
of agriculture. He's right. However, he then surmised that only paris of the canal that are now in
agricultural land have historical significance. He's wrong.

According to him, the stretch of Pilot Butte Canal in question never had much agricultural land
served by it. Butl that doesn't invalidate the significance of that reach of canal. On the contrary, it
screams to the importance of that reach. Without i, none of the rest of canal, laterals, and
ditches would exist.

| had the opportunity fo walk the canal recently when it was not bank full. (There were still areas
where the water was impounded by the impermeable basalt rock ) | had seen the canal with
water flowing through it; that gave me an appreciation for the canals function for water
conveyance, and also for the wildlife and aesthetic values,

But seeing the canal emply was an entirely different experience. | was captivated by the
incredible effort that must have been required 1o create the canal. This is living history. ltisno

The interpretive value for this stretch of cangl, for appreciating and learning about the history of
Central Oregon, is enormous, The basalt-bottom canal is a powerful image of what it took 1o
bring agricuiture to Central Oregon and to seftle this area. And it is incredibly accessible.
Touriam is & significant and growing part of our economy. The Pilot Butte Canal has arole to



play in that aspect of our economy (especially when considered as part of a trail from Bend to
Redmond and Smith Rock).

| respectfully submit that this nomination for historic designation of the Pilot Butte Canalis a
history and public friendly nomination. When the legal issues are resolved, | hope that we ¢can
move forward and embrace, celebrate, and share our history. it's too important {o lose.

Sincerely

Gail Snyder

1668 SW Knoll Avenue,
Bend OR 97702



Matt Martin
TR

Erony Anthony Raguing

Sent: Muonday, February 09, 2015 7:50 AM
Tae Matt Martin

Subject P Pilot Butte Canal comments

Byt

From: Tony DeBone

Sent: Friday, February 06, 2015:5:03 PM
To: 'A Warren'; Tammy Baney; Alan Unger
Ceor Anthony Raguing

Subject: RE: Pilot Butte Canal commants

Aleta Warren,
Thank voufortheinputon thissubject

Anthony (Tony) DeBone
Deschutes County Commissioner
541 388-6568

From: A Warren [malitorgwarren bend@amail.comi
Sent: Friday, February 06, 2015 4:05 PM

To: Tony DeBone; Tamimy Baney; Alan Unger
Subiect: Pilot Butte Canal comments

As 1 am not guile sure of the correct provedure to reach you, am taking this means to send you follow up

We are simply trying to save one small section of the Pilot Butte Canal for the community and history, It was
built aver 110 vears ago by hand and horse power. I you are unsure of the historical importance of the canals

to Centead Oregon, [ recommend that vou read the Historic Nomination at;
e} o
Hwwarisunatyipe HEDINATREGY chpr dhes Deschnssliuy, Blaux

location. Historical designation is notan either/or situation.  Each nomination should be reviewed individually
when it is received. It should be possible for vou to review this application without political prejudice, and
later also do the same for COID.  You may approve both, COD has said that they will be designating
agricultural land, so having two historical sites would really add to the overall knowledge of the impact of the
canals in Ceniral Oregon.




Please let this nomination proceed legally the way it should—not being stonewalled by COID, thelr paid
counsel, and vertain county staft (who noticeably all sat together at the public hearing). Allow the Deschutes
County Historical Landmarks Commifiee to roview this nomination. The final decision on the Goal 5
application will be with you, the Board of County Commumissioners, after you receive additional input from the
County Historical Landmark Commitiee, You County Commissioners need to receive all possible input before
making vour final decision and that is impossible when you are nol even allowed to hear all sides of a question

-

hecause information is intentionally blocked. This is about history, not politics.

Thank you,

Aleta Warren



RMatt Martin

From: Mick-Lelack

Sent: Friday, February 06, 2015 5:35 PM
To: Matt Martin

e Feter Gutowsky

Subject: FW; Pilot Butte Canal comments

I assumefor both records, butyour call = one for the Goal § nomination and the other for the-National Nomination? Your

cail:

Thanks.

Nick Lelack, AICP, Director

Deschutes County Community Development Department
PO Box 6005

117 NW Lafayette

Bend, QR 97708-6005

Office: 541.385.1708 /Cell: 541.639.5585 / Fax:-541.385.1764
www.deschutes.org/cdd

Fromi: Tom Anderson
Sent: Friday, February 08, 2015 5:32 PM
To: Nick Lelack

Subject: FW: Pilot Botte Canal comments

From: Alan Unger

Sent: Friday, February 06, 2015 440 PM
To: Tom Angerson

Subject: FW: Pilot Butte'Canal comiments

F¥l, interesting cornments.

Alare Unger, Cammissione

Deschites County

1300 NW Wall 81 Sulie 200

Rend, OR, 97701

aglanulico.desshuies.orus

Office: 541-388-6569 Cell: 3414180535

From: AWarren Imalliloiavearenbend@umali.com]

Sant: Friday, February 08, 2015:4:05 PM

Tos Tony DeBone: Tammy Baney; Alan Unger

Subriect: Plor Butte Canatoommmends. o

As 1 am not quite sure of the correct procedure to reach you, I am taking this means to send you follow up
comments to the public hearing last week on the Pilot Butte Canal Historical District.




We are simply trying to save one small section of the Pilet Butte Canal for the community and history. It was
built over 110 vears ago by hand and horse power. If you are unsure of the historical importance of the canals

to Central Oregon, | recommend that you read the Historic Nomination at:
D rware AR umdﬁii TENATREG ooy she, dedifsciaisConty, Piky ¥

e SAUHP s

COID is saving that they may eventually recommend historical designation for some presently unidentified
location. Historical designation is not an cither/or situation.  Each nomination should be reviewed individually
when it is received. i should be possible for you to review this application without pelitical prejudice, and
later also do the same for COID.  You may approve both. COID has said that they will be designating
agricultural land, so having two historical sites would really add to the overall knowledge of the impact of the
canals v Central Cregon.

Please let this nomination proceed legally the way it should—not being stonewalled by COID, their paid
counsel, and certain county staff {who noticeably all sat together at the public hearing). Allow the Deschutes
County Historical Landmarks Comnities to review this nomination. The final decision on the Goal 5
application will be with you, the Board of County Commissioners, after you receive additional input from the
County Historical Landmark Commities. You County Commissioners need to receive all possible input before
making your final decision and that s impogsible when you are not gven allowed to hear all sides of a question
because information is intentionally blocked. This is about history, not politics,

Thank vou,

Aleta Warren



N

N N

N §\\\\\\\
N X

N X

R

February 05, 2015
¥ BY:.

FEE ¢ 8 2013
Deschutes County Board of County Commissianers
cfo Matt Martin 3 IVERE .
£D BY:
Daschutes County Community Developrment Bept. DEL
117 NW Lafayette Ave.
Bend, ORO7701

RE: COID Record Submitta to Administrative Appeal to BOCC of Administrative Order Neo.
2014-03/Pilot Butte Canal Goal § Historic Resource, File No. 247-314-000373-HS

Dear Commissioners,

Clur office serves as General Counsal for Central Qregon lrvigation District (0O or "District”} On
COIYs behalf, we submit this ietter to support COID's concerns with the potential Goal 5 Historic
MNomination of a particular stretch of the Pilot Butte Canal.

We support Daschutes County Flanning Staff's denial of the Goal 5 Apphication {“the Application’yan
these grounds:

1. Deschutes County Code preciudes processing of the Application while COIDs pending land
use application, TA 13-4, filed first, is pending;

COID has a vested interast in, and is considered an “owner” of the subject property because
the District was granted right-of-way to operate irrigation system facilities on the reg!
property, and may thereby preclude the Goal 8 request; snd

B

3. Answers to gusstions raised in the January 28, 2015 public bearing attendant submittals,

Out of respect for the Board of County Commissioners {“BOCCT) and County Staff, we will keep oue
commernts focused only on the issue bafore the BOCC; whether the Application may properly be
processad on procedural grounds. We will not address the merits — or lack thereof - of Goats
designation for this particular stretch of the Pilot Butte Canal

. Deschutes County Code prohibits the processing of this spplication while another land uss
application is pending which might be affected by historic designation,

A, Deschutes County Code and legisiative history support the procedural bar to the hostile

Under DCC 2.26.060{AH2) and {CH10), no application for historie designation can be submitted after any
fard use application which “might” be affectzd by historle designation, The BOCC January 28, 2015,
Public Hearing {“Hearing"} included the Applicant’s {Rilot Bulte Canal Praservation Alllance or "PREPA"
Attorney White's commants, where he argusd that under rules of statutory construction, Deschutes
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County Code {“DLLCY or "Code”) interpretation, and selective passages of legislative history, that the
efforts of other parties to consider historic designation eligibility in sarlier decades constitutes "coming
first,” and so defeats the procedural bar to the instant application.

DEC Chapter2.28 states

Arvy vequest for historical or cultural designation must be filed with the

permit, or any other application or permit which might be affected by
such historical designation. {Emphasis added.}

This Code provision dags not start the clock when someone thinks about gesipnation: tspecifically
references that a reguest “must be filed with the County planning division before the date of
application. .." Attorney White’s argument does not address the Code requirement and is proparly
distegarded.

Attorney White argues that the phrase "any other application”* is not self-defining, and should therefore
e viewad in context. He argues that because the current Code and previous versions include “bullding
parmit” and “conditional use,” that “any other application” can anly refer to gquasi-judicial applications
and not legisiative applications such as COIY’s TA 13-4, Attorney White further argues that the canowof
statutory construction, ejusdem generis, supports that argument because it limits thescope of the-Code
to “huilding permits.” Attorney White's review of the Code and the legisiative histary misconstrues the
plainlanguage of the Code,

The operative language in the Deschutes County Code was adopted in 1980 by Ordinance PL 21 Itis
submitted as Exhibit &, for reference, and is incorporated hereln, as are all other Exhibits, includedin
the original fanguags was not just “conditional use,” but also the language at guestion herg: “gny other
application.” Therefore, plain meaning dictates that it would be inappropriate to defing “any othey
application” by limiting its meaning, despite Attorney White's suggestion.

COID submits that “any other application” means just that, any application. The Code refers to bullding
permits and any other applications or permits, This would be consistent with Oregon's definitionof
“apd use dacision” under ORS 197.015. COIY's TA 13-4 qualifies as @ land use decision because it
concerns an amendment to the Deschutes County Code. Further, as will be discussed later, the record
for TA 13-4 specificaily identifies and affects the segment of the canal sought to ba protecied by the
historic designation.

This interpretation is supported by the Code’s broad modifier, the use of “might.” The drafters of the
Cotle recognized that historic designation significantly affects the land and its uses: Any change;
rehabilitation, or upgrade is subject to administrative review and public comment. The Code does not
say “will” ar “shall” ar any ather term that is more definite. The Codeuses “might,” which is defined by
Blaci’s Law Dictionary, Fifth Edition a3 “the past tense of the word ‘may. Equivatent to ‘had powsr’ or

Attorney White only aliows it to catch thess meanings he bellaves should becorrect Statutory inferpretationds
rmeant to be Used whenintarprating anvhiguities by g statute, not tocreate them g invent new interpretations.
Under State v Saines, “3 party seeking to overcoms seemingly plain and unambigusus text with legisiative history
hasa difficult task baforeqt.” State w. Guines, 346 Qr. 160,172
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‘“was possible’ or ‘have the physical or morsl opportunity to be contingently possible.” {Emphasis
adderd)

By using the word “might,” the Code disatiows 2 historic nomination if it is possible (remotely,
contingantly, even slightly} that a histeric nomination would affect a land use application, The anly
lsgser standard would he if the Code said “even if it doesn’t.” If the BOCT meant it 1o be more definite,
more limited, more certaln, then the legislative body could have used stronger language or confined its
application to more defined and tangible applications such as building permits. The drafters chose not to
do so, and their choice became law, This decision should give that law proper effect,

Additionally, Attorney White argues that the term “permit” in the section refers only to specific
developmant or construction activity. Research proves otherwise. A “permit” can refer to any number of
iand use related authorizatinns, and the Code sections Attorney White cites support that argument. For
sxample, DCC 2.28.000{D} says “any building or land use permit” {Emphasis added.} Beschutes County
Code does not contain a definition of “permit.” However, pursuant to ORS Chapter 215, which governs
County Planning and Zoning, “Permit’ means discretionary approval of 3 proposed development of land
underORS 21501010 215311, 215317, 215,327 and 21540210 215438 and 215,700 10 215,780 or
county legisiation or reguiation adopted pursugnt thereto. .. " ORS 215.402. (Emphasis added.}
Therefore, because COIDYs TA 13-4 meets the definition of “parmit” under State law (it is County
legislation amending the zoning code), the hostile historic designation application fs barrad from being
processed underDEC Chaptar 2,28,

Commissioner Baney inquired as to when COID commenced its efforts to protect COIDYs historic
resources. COID has prapared a sworn affidavit that outlines the timeline of COIY's historic preservation
efforts and has attached it 35 Exhibit B, We appreciate the Commissipners’ continued interest in fairmaess
and giving the “henefit of the doubt” to parties in such contentious matters. However, the facts of this
ratter prove that COID started the historic process earlier and filed the TA 13-4 application before the
Goal 5 nomination. Under the Code as it stands today, the Application is properiy denied.

B. TA 13-4 impacts the same land as the hostile historie designation application,

At the Public Hearing, it was suggested that TA 13-4 is distinguishable from the hostile historic
designation application because TA 13-4 affects the entire Suburban Residential 2 % Zone ("SR 2 %
Zone") whereas the Apglication only affects a set number of properties. That distinction is without merit
in the subject controversy.

First, it is clear front the record of TA 13-4 {which we incorporate by reference herein}’, that the goat of
the text amendmaent i 1o pipe the same exact stratch of canal that the hastile historic application is
seeking to designate asa Goal 5 resource,

Second, even though TA 13-4 affects the entire SR 2 ¥ zone, this section of canal is the only section
within the zone that can be piped. Therefore, iUs clear and logical that the text amendment affects this
same siretcluof canal

L Due to the size of that record, we are not attaching it to this document. It can be viewed at the Community
Davalopment Departmant office, i desivad.
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Lastly, even if some marit were to be given to this distinction, as already discussed, the uge af the word
“might” in the code would praciude the Application. if there is the slightest chance that the Application
could possibly, potentiaily, maybe affect TA 13-4, per Deschutes County Code, the hostile Application
cannot be-properly processed.

. Under Federal, State, and jocd Taw, COID s recopnized 88 "Owiner® because |t passesses righte

Attorney White and several members of the commenting public expressed doubt of CGID's pwnership
claim in lands affected by the Application, and thus COIDY's ability to object to the Goal 3 Designation
urider State and local law, While we understand a lay person’s confusion, property law has been
interpreted in focal, State, and Federal jurisdictions to find right-of-way Is a form of ownership because
of the contral it exerts overthe land.

Under ORS Chapter 197, each local governmunt is charged with administering s own comprehensive
olan which includes its Goal 5 inventory of historic places. Therefore, the maintenance and
administration of Goal 5, including historic designation, is a matter of Jocal law and local interpretation,
50 long as State faw doesn’t preempt a particular interprelation,

COID holds right-of-way, commonly referenced as an easement, for the purposes of irrigation water
conveyance across the private lands that make up the geographical boundary in the Application. COIs
easement was granted pursuant to the Right-Of-Way Act of 1891, now codified at 42 USC § 946, Federal
and State patents which first deeded the subject lands to private owners, did so with express
reservation for irrigation facilities,

&, COIYs right-of-way is an ownership interest that is protected by Federal law,

COID bas already submitted 1o the record the Swolley v, Alvis case, a Federal Cireult Court case that
discusses the same Carey Act rights-of-way that COID holds over lands for the conveyance of irrigation
water and the development of power generation, In 2008, the Ninth Circult Court of Appeals affirmed
that decision. Swalley irrigation District v Alvis, D.C. No. 6:04-CV-01721-A4, submitted as Exhibit €

Praperty law holds that “easements create nonpossassory rights to enter and use land in the possession
of another and obiigates the possessor not to interfere with the uses authorized by the easement”
{Ermphasis added.} Restatement {Third) of Property: Servitudes § 1.2{1}. This is the foundation of the
ownership interest concept in refation to sasement holders

turther, it is well-settled that an easement is an interest in real property” Leisngd, Inc, V. U5, 170
F.3d 1188, 1191 {8th Cir. 1998), citing Cortese v, United Stotes, 7832 F.2d 845, 850 (Sth Circuit. 1986}
Therefore, because COID holds an easement agross the lands subject to the Application, it also holds an
interest in the real property, and by logical extension, Is an owner of that interest and sa the property
itself. COID agrees that it is not the fee simple absolute owner of the lands subject 1o the hastile

- Application. However, under Eederal law, it /s an owner because It holds an interest in the real property,
atid @ dopunantone,

COID has a federally recognized and protected ownership interest, pursuant to OR§ 1987.772, so
Deschutes County cannat list COIDYs Pilot Butte Canal as a Goal 5 Historic Resource without COID'S

Pagedalt?



consant. COID expresshy does not give consent. Without COIDYs consent, the application for Goal 5
designation is procedurally barred.

Planning Commission Member Jim Powell submitted material to the record suggesting that the Swalley
case supports the idea that rights-of-way are not ownership. Respectiully, Mr, Powell dogs not consider
settied law ~ not questioned by Swalley — that a right-of-way is a type of easement and an gasement s
an interest in property. Swolley notes, and COID agrees, that COID does not have a fes ownership in the
groperty over which its right-of-way exists, Swalley does confirm however, that COID has a federaly
granted and protected right-ofaway that is legally dedicated for irrigation water conveyance. Swalley
also confirms that COID is entitled to pipe it system so long as COID does not excavate below the bed of
the canal, and that diminishmant of aesthetic benefits and property values to adjacent landowners is
not considered an additional burden and is thus irrelevant. Swalley v. Alvaris, Ninth Circuit Court of

Appeals, No. 6:04-CV-01721-A8 at 3.
8. Oregon State law recognizes COID's right-of-way as an ownership interest,

COIYs right-of-way was granted under the Carsy Act of 1894, 28 Stat. 422, ORS 555.010 expressly
adopts and accepts the conditions of the Carey Act. QRS 555.010 states: “The State of Oregon hereby
accepts the conditions of section 4 of the Act of Congress approved August 18, 1894 (28, Stat, 422}, and
amendments thereto, known as the Carey Act, together with all grants of land to the state under the
arovisions of that Act.” Therefare, Oregon has specifically adopted and protected COID's right-of-way
gnder the Carey Act,

Ganerally, Oregon law paraliels Federal law in that it has long recognized an easement holder's interest
inoreal property: n fact, Cregon goes further to say that “{aln easement owner has the right to be free
from interference with his actual and prospective use of the easement.” {(Emphasis added.} Tausher v,
Andruss, 240 Or. 304, 308 {1965}, There is no dispute that Goal 5 historic designation constrains the use
of property. Otherwise, what would be the point? Designated properties must seek review for all
upgrades and significant maintenance. Such review would adversely affect COID's actual and
prospective use of its sasement. Therefore, not only do Oregon statutes recognize COID's ownership
interest, but Qragon case law protects that interest frony interference ~ supporting the idea that the
Goal 5 historic designation cannot be considered on its merits without first oblaining consent from COID
as anowner of the subject property.

The Oragon Land Use Board of Appeals {“LUBA"} has also racognized an easement holder as being an
owner of property. Boker v. Washington County, 46 Or. LUBA 391 Attorney White attempled to
distinguish this case, arguing that it does not apply because it dealt with a Washington County Code and
not state law. We disagree. LUBA relied not only on the Washington County Code, but upon precedent
by the Oregon Tax Court, Baker, at 597, In Rockwooed Development Corp. v. Department of Revenue, the
Oragon Tax Court found that easements have effect on appraisal values, Rockwood Development Corp.
v, Department of Revenue, 10 OTR 95, 100 {1985). In Boker, LUBA recognized that precedent and usad it
to help establish that easernent holders are considered owners of the servient estates over which the
aasementisheld. Boker athB2.

importantly, on February 4, 2015, the Oregon State Court of Appeals decided Loke Oswego Freservation
Society v. Lity of Loke Oswego. 268 Or. App 811 (2015}, in that case, the Court of Appeals interpreted
the meaning of ORS 187,772, the ownership and consent provision of the historic preservation statute,

The Court of Appeals said that “[firom that legislative history, we conclude that the legistature intended
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to aliow gny property owner that had local historic designation forced on thelr property to remove that
designation.” {Emphasis added .} 268 Or. App at 820-321. Therefare, ander Lake swego Breservation
Soviety, because COID has a valid property interest, COID can object 1o this historic listing and it cannot
be s0 designated.

Curiously, at the Hearing, Attorney White argued COID cannot be considered gs an owner because it is
not listed on the deeds or the tax rolls of specific properties. Boker v, Washington County dealt squarely
with that issue, and rejected that argument, finding that property tax rolls are not conclusive as to
ownership, and further, that appraisals are impacted by easements. Bakerat 527. Therefore, this
argument should properly be disregarded, as it has already been answered by the courts,

C. Deschutes County recognizes easement holders as having ownership interests and requires
consent to changes proposed by the servient estate.

We have already subimitted a Deschutes County Hearings Qfficer decision which found that easement
halders are owners of record for purposes of Deschutes County Code interpretation. Attorney White did
not dispute that interpretation, but rather argued that it should not be controlling because, inhis
apinion, the definition of “owner” s 3 matter of State law. We have already discussed why COID IS
recognized as an “owner” under State law, and more particularly, why “owner” in this context is a term
that Deschutes County is empowered to interpret because the statutory reguiremeants relate to the
County's jurisdiction over its Comprehensive Plar and Code,

The pperative provision of the Code which precludes the hostile application by the PBCPA is DCC
22.08.010. DCC 22.08.010 requires that property owners consent before any development application
ran be made for their property. in Port Dock Four, Inc v. City of Newport, LUBA examine a provision of
the City of Newport's code that is almost identical. "A property owner, thelr authorized agents, or an
interested person with the written approval of the property owner, may make application fora land use
action.” Dock Four, Inc.v. City of Newport, 33 Or. LUBA 613 at 622. in that case, the City of Newport
determined that an easement holder was not a property owner, LUBA found that “lwle do not need to
decide whether the city council's interpretation of NZO 2-6-1,025 is reasonable or correct. it is within
the cauncit’s interpretive discretion, and we defer to it By logical extension then, where Deschutes
County has imterpreted an almost identical code section to find that easement owners are owners for
the purposes of land use application, LUBA would similarly determine that Deschutes County's
interpretation of the Code to include sasement holders as awners would be within its discretion and
LUBA woulddeferto it

interestingly, Attorney White argued that the requirement that histaric designations applications be
submitted before nther applications should only apply o quasi-judicial actions and actual building
permits. However, even (f the BOCC decided to agree with Attorney White as opposed to County staft
on that issue, the historic designation application would still e barred by the DCC 22.08.010, which
operates only based on the PBCPA guasi-judicial application.

County 5taff issued a well-reasoned decision basad on the applicable criteria to deny the processing of
the histaric nomination by the PRCPA. Staff found that the application was barred because an existing
application could be affectad by it, and because and underlying owner had not consented to it Either

reason is independently adequate and effective to conclude the application should be denied.
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COID i in the middle of a process with State and Feders! agencies to protect appropriate COID's best
historic resources; That process has been ongoing for more than two years. COID has studied its entire
system — which includes over 400 miles of canals. The hostile nomination application befors you
considars only a small stretch, 4200 feet, and did not consider or explore any other segments of canals
as possible or better candidates for protection. We agree that segments of COID's canals are truly
histaric and should have protection. However, we belisve that the appropriate way to identify and
protect such resources is to study the entire system 1o designate best resources, and not to designate a
4200 foot stretch of canal that can only be accessed and appreciated by a few private property owners.

COID asks this Board to affirm and uphold the decision by County $taff, and deny the hostile Goal 5
Historic Nomination Application by the PBCRA.

Sincerely,

Sreppmas e st

5 X
‘ \
Elizabeth A, BDickson & Kerneth Katzarofi
Geperal-Counselforn-COID
EAD/hoh
Encs.
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Skt EXHIBIT &

BEFORE THE BOARD OF QOUNTY CQMﬁISﬁIQNERS OF THE STATE OF ORECOR
FOR DESCHUTES COUNTY -
In the Matter of an 3 .
Historical Preservation J T GOUNTY ORDINSGRCE
 Ordinance 3 BO. PL-2%
3

_ WHERBAS, districts, buildings and sites in the county and its cities having spéaial
“historic and préhistoric association or significance should be preserved as a pavt
¢ @f the heritage of ‘the gitivens-of the gounty; awd for the educatinns srjoynent snd
pride of the civizens, as well as the baautificati@n 2f the cﬁunty and enhannament

e

wf rhe value of suth propecty, S ”

NGW, THEREFORE, the Deschutes County Board of Cammxssian&r& Qrﬁaxns 88 fallows.

ZRECTION 1. Eggghu;es GCounty Historical Landmarks Commission.

{4y There hereby is crested g Deschutes County Ristorical Lavdwmarks Commission
{Landmarks Comssission) . which shall consdst of nine official mewbers, sach
entitied to vote as follows: One membzr from the Weschutes County Histovical
Society; one menber from the Deschutes Piloneer Associaticn; one member fyvom
the Deschutes County Museon Commission; one repressntative of the uningox-
porated areas of Deschutss County; and two cletdzewns at large. 411 senbers
of the-commission shall serve without-compensation and shall be appointed by
the Daschutes County Board of Commissioners. The mayors of each city shall
recommand their representatives to the Beawrd of County Commissioners. &L
members shall serve for s term of four yeavs except the firvst appolintments,
which shall be for the following terms: three members shall be appointed
initrially for four years, three members for three vears, an& three mambars
for two peavs. Any vacancey occurving in a pesition for any reason other than
expiration of the term shall be filled by sppoiniment of the Board of Lounty
Commizgionars for the remainder of the ferm.

{83 In addition to the nine official menbers, there shall be an undetersined
numbar of liaison persons, appolinted by the Board of County Cosmissioners, to
st 88 ex-oificio menmbargto be called 4n as appropridte to act in an :
advisory capacity to the lLandmavks Compission. These pevsons shall bg rep~

< vesentatdve of, but not ldmited te, the United States Forest Service,
Burean of Lapnd Managewent, the Deachutes County Building Department and
the Amsrican Institute of Axchitacts. §

- BECTION 2. Officers, Meerdmps, Rulss and Procedurs.

{AY “Withia thivty days from adeption of this ordinance, the Deschutes County Roard

of Commissioners shall make such appointments as are ealled for in Section 1
= and-shall novily each appointes of the fivst vegular mesting to be held
within st least afxty days of ordinange adoption. The Board shall designate

Exliibit &
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EXHIBITA .

one member of the Landmarks Commiszsion bto be temporvary chaivperson, and the
temporary chaivperson shall preside over the first meeting and serve until
peymanent officers have been slected by s majority wote of the eapire menmber=
ship of the Landuarks Commission. The offlcers so elected shall sexrve unuil
the date of the fivst asnual mesbing: or uniil their successers are vegulariy
slecred and fake office: The officers of the ‘Landmarks Commission shall
consist of a chalvperson, vice~chairperson and segretsry.

{8} The annual meeting of the Landmarks Commission shall be held csch year during
the month of Janusry. In additdon; the Landmarks Commission shall meet at
least oncs-avery four ponths, and upon the call of the chalrpersons The regular
time, place and manney of notice of meetings shall be fixed by rules of ﬁha

Landmarks Commission.
‘.Eﬂ} The Landmarks Commission shall establish and adopt Ltz own rules of procedure.

The Landmarks Commission shall submit an spausl veport o the Board of Cowaby
Comnissionars and the clty mayovrs on of before the following Febroary Ist.

{B) Aoy cleviesl and staff dsgistance pecessary shall be provided by the Deschutes
County Planning Divector, his staff and/or pertvinent city staff when sppropriste.

SECTION 3. TFunctions sud Duties.

{4y The Landmarks Commission shall serve as a hearings body fov matters conteraning
historical districts bulldings and sites.

£33} “The lLandwarvks Commission may sdopt such vules and regulations a8 it Finds
necessary or appropriate o carry oul this ordimance.

{€} The Landmarks Commizsion may ach wpon vequests by any sitizen, by ovsers of
buildings or sices, or on s own motion concerning the desiguation of
partioular ddstricts, bhistovical buildings or histordcgl sites.

{83 The Landmarks Commission shall recommend remoéal from any list of desiguated
historical districis, buildings and sites such properiy as it finds no longer
worthy of such designation.

{E}) The Lasdmarks Commission shall have sutherity to inspect or investigatebany
district, bullding or site in the county fov which it is veguested to
designate or which it has veason to balieve iz an atchitectural or histovical

landmark.

£¥}  The Landmarks Commigssion shall review a1l information which it bag and shall
hold hearings as presceribed in this srdinance.

{¢) The Landwavks Commission shall bave suthority to coordinate historical proger=
vation pregrams of the ity countiy: siate snd federal governwents as they
relate to properiy withio Beschutes County. :

{4} The Landmarks Commission may vecommgnd fo the Board of County Lommissioners,
city council, or the state legislature any changes of law which it finds
appropriate:

g Exhibit &
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EXHIBITA B

The Landmarks Commission shall compile and maintsin-a current list of all
historical distvicts, buildiogs and sites which have been so designated pursusnt
to this ordinasnce with a brief description of the district or site and the
spenial reasons for its lsclusion on the list. If lists of archseslogical

sites are developed, they would not have £o be made public, pursuant to

appropriate stave and fedewal laws.

‘The Landmarks Commission shall wotify all property owners of sites recommended

for designation of such recommendation,

The Landmarks Commission shall have authority to take such steps as it finds
appropriaty or necessayy ‘o mske available to the public iaformavion cuncerning
its activities and varicus districts, buildings and sites te be designated
pursuant to this ordinance. L

The Landmarks Commission shall prepare; veview and adopt guidelines, eriteris
or such other statements of policy as way be appropriste relsting to the
desipnation, development or pressrvation of historical districks, builldings

and sires within nine wonths from the date the Landmarks Commission fs fully
appoingad. Surh guidelines eriteris or policy statsments shall not take effect
uniil reviswed and approved by the Board of County Commissioners.

The Landmarks Commnission-shall assist sand coordinate the work of dist:ict‘

gdvinary councils with respect to historical districts.

The Lendmarks Gommission: shall perform such other dutiss velating to historical
districts, buildings and sites as the Board of County Commissionsrs way reguesi.

SECTION 4. Designation of Historical Building or Bite.

- (A

{8}

()

R

.oeite within its adopted urban growth boundary.

Upon receipt of a reguest to designate a particelsr bduilding or site as an
bistorical building or site, or upon direction by the Bosrd of Commty Commissionsrs
or the pertinent ity councdl, the County Flamning Department shall advise the
owner ¢f such bullding or site, sbutting owners, the county snd pertinent city
planning commissions, and shall fix & dace and vime for a public hearing befors

the Landmarks Commission and the pevtinént cify council therson. The Landwmarks
Commigsion shall bear and decide all proposals for designation ss an historical

" buillding or site.

Bach eity council in the county ghall have the opportunity te hoid a public
hearing or make a vecommendation for any requssted designation of an-historical

At such public hearing the owner of the progerty involved, the owners of all
sbutting property. a representative of the Landmarks Commission, a reprosentative
from Deschutes County or the pertinent city, and a representative from the city |
or county bullding depariment shall be gntitled to be heavd, 8s well as all

sather dntorested parties.

" mission baforo the date of application for any building; conditional use

or any other spplication or permit which might be affected by such historie
designation.

Exhibit &
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EXHIBIT A

If a oty council derermings fhat a. buxldxng inside the. urban. growth houndany
which has been recommendsd for designation as an historical bullding has
arehirtectural significasce or is of historical importance based upon past or
present uss, the council may recommend to the Landmarks Commission that such
puilding be designated an bistovicsl building.

If the Landmarks Commission determines that a building cutside fncorporatsed
citiss vecommended for designation as an historicsl building has aychitectursl
significance orods of hiasvorical lwportance based on past oy pregent uses

it wmay designate sueh ' building as sa higtovical building,

If any histérical building bas been demolished or destroved, the counby ox

the pertinent ity on its own motion or upon racosmendation of the Landmarks
Comwission, may vewove the historical bullding designation thevafrom: If

the designation is propossd to be vemoved from any historical bullding ot site
for any othar.rsazoen then set forth in tha.preceding sentence, then similav
novices, resommendations and heavings shall be beld as upon the designation

of a bullding or site ag historical im the first instance.

An hiatﬂfl&&l or architecturally significant intariar space-0r evher porgien
of a building may be-designatad as an historical hmildlng in the sams mannsr
as provided in this section, and provisions of thizs ordingnce relating to
historical buildings shall also be applicable to such designated intevior
space ov other porticn of a building.

SECTION 5. Designation of Bistorical Districts.

{4}

{82

{3

rpresest asey T ey dosbrary san U aney ey ey istorioad dfsnrieg

Hpon-receipt of a vequest to designate any avea-as an histoericel distviet, ox
upon directicn by the county sr & cdty on.dts own motion, dependiag on the
proposed district location, the Lounty Planning Departwent: shall advise the
gounty or pertisent city planning commission, the county or city bullding
department, and shall fix » date and time for a public heaving before the Land-
marks Commission op pertipent cify coungil theveon. The Flanning Tepariment
shall netdfy owcers within the proposed historicsl district of suech hearving.

4r the hearving, the cwners of any propsriy invelved, the owners of all abutting
property. and 2 represemtative of the county or pertinent eity planning
commission and bulldiog depaviment shall be entitled to be heasrd. The
Landmarks Commission or city couneil may hegr all othey interasted partiles.

1f the city council determinegs that an area inside the adopted urban growih
poundary bas avchitectural significancs or is of historical importanag based
Upor past.or prassnt use, the cowwil may recommend for de91gaatxan suah BTER
as on historical discrice.

Tf the Landmarks Commission determines that an area in the county coubside
incorporated citdes recommended for-designation as.an bistovical district has
architectural sipeifdcance or s of historical importence based apon past ar

A1l sives or buildings within g district nesd not be of historicasl or
architectural significance pfﬁVlded the districs as a whols is of such impurtaueﬁ
oy significance.

Exhibit &
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EXHIBITA

{F) 1f the primgry or sigoaifdcant buildings within an hiztorical disvrict have
been demolished or destroyed, the clty council or landmarks Commisiicon on dts
pun motion, depending on the location of the distrist, may remove the
historical district designation. If the desipgnation is proposzed to be removed
from any historical diserict for any other reason thsn set forsh dn the pre-
ceding sentencg, then similar notices, recommendations and heavings shall be
held ey upon the designation of the historical district in the first instarnge.

(G} Any reguest fox historie district designation must be Filed with the Landmarks
Commission before the date of application for any building, gonditicual use
or other application or peramit which might be affected by such histevic

| designagion.

{K} 4n historicsl district advisory council to raview permits for exterior remodeling
or new constroction within the historical district may be fqrmed to submit
recommendations 0 the Landwmarks Commilssions Any provisions for digtrict
advisory council membership and functions shall be made by the Landm&rks
Commission and subnitted as an amendment -to this prdinsnce: -

| SECTION S. Pesdgnacion Not a Resomumendation for Fedearl Agtiaﬁ,

He recommendation or designation .adepted undsy this-ordinance -shall be dnterprated
as @ recompendatiod for clussification of any building or strudturs as a
"Certiffed Ristovic Structure” for purposes of Ssction 1514 {LI(R) or (&) of

the Federal Tax Heform &t of 1876. Ho such recommendation or certificatisn
shall be mdde by any jurisdiction in the county without notide to affacted

parties and an gddivional haarlng theveon.

SECTIQﬁ 7. Extericr Remodeling or New Structure.

{4} VUhenever s city or county building depariment recedves a bullding permit’
application for exterior remodeling of & desigvated historical building oy new
construction on @ site within a designated historic disfvict, the application
shall be transmicted, before action, to the Landmavks Commission. & copy of
any application described above vecsived by the Landmarks Commission shzll ba
transwitted to the appropriate building depariment. Coples of the trans-

cmittals shall be sent to the County Plasning Department. &1L applicaticns
must be accompanied by plans znd specifications; the Landmarks Cosmission way
require additional sketches.

Exterdior rempdeling vegulated by this ordinance shall be deemdd to include any
- thange or alteration in color, design, or other exterior preatment., Any
proposed change or alteration to the extevior of a designatoed historical builde
ing, ov any bullding in a desipnated historvical diatrict, which change does
not vequirve a permiy from the bullding department shall be submitred to the
Landmarks Commizszion for review and approval of sueh change. The Landmarks
Commigsion shall approve the change 1f the traatwent proposed is determined
: be harmonious and compatible with the appearance and character of the

%
st

histordeal bullding ov historical district and shall -disapprove vy applieation
1f found detrimental as unsightly, grotesgue, otherwise adversely affacting

the stability of wvalues of adjacent properties or adversely affecting the
educational and historical value of the bullding. Decisions shall be subject

to appeal to the Board of County Commissionsrs on tho sane terms and conditionz
a8.48t forth dn this section.

Exhibit &
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EXHIBIT A

&t the Lagdmarks Commission heasving the applicent, o vepresentapive of the

city or county building depariment, and the clty or county plamning commission
shall be entitled to be heard. If applicable. 8 recommendabtion from the
district advisery -council, 1f the spplication invelves any site i a designated
hiztorical districl, shall be presented. The Landmavks Commission may also
haay any sther Inlevested partys

If the Landmarks (ommission determines that the propossd ramodaling or new
structure will not adversely affect the chavacter of the district, bullding

and sits. or fimds that the proposed exterior remcdsling or new structure will
enhance the bistorical value of the districe, building or site, the Landmarks
Commizsion shall approve the issuance of a permit therefor by the building
departments and upon commpliance with the hullding vezslations and other
regulations of the ¢ity or county, such permit shall be dssued. If the Land-
marks Commission finds such action appropriate, it shall approve the applisation
for a pemit Tor exterior remsdeling or £oY & new structure in an historical
district .or for now construction in'an historical districts ov-on an historical
aite, upon conditious which the Landmarks Commigsion imposes, to promcte and
preésarvve the historical or grohitectioral integrity of the district, bSuilding

wr gite. Upon conditional approval. the budlding permit way he issued in
avcordance with such condition. Howaver, #f found necessary and appropriate,
the Landmarks Commission may reject the application. In such esvent the build-

< ing permdt shall not be fssuved theveafter wunleds the acticn ofF ths Landiarks

Commission is veverzed on appeal azx .sat forth balow

If the Landuarks Commission has imposzed conditions on its approval of an
applicacion or has disapproved #n applicatdon as. set forth in the preceding
subsection, the applicant or the owner or occupant of the building or sits
invelved mgy appeal the declsion of the Landparks Commission to the Boavd of
Gounty Commissioners by filing with the County Planning Department, with a
copy to the city or county bullding departwment and the Landmarks Commission..
a notice of appeal. Such notice shall be filed within fiftean (15} days after
such degision of the Landmarks Commission. & tige and date shull be Fined

for the appeal heaving, sotice of which shall be mailed to the gppellant and

a1l parties who appeared ab the original hearing., The Board may affirm,

modify or reject the Landmarks Commission decision.

SECTION &, ﬁemqlitiﬁn”Permits =~ Building Condemnatisn,

{43

When an application is receivad by the Lendmarks Covmdssion for a permlt for

demolibion of any historicel budldingy or the dewolition of a sirycturs on a

desigoated historieal site or within 2 designeted ldstorical Sisveict. the

Landmarks Commisslon shall within thirty days after the appliivotion is £ilsd

hold -a hearing on the Issvance of sueh pesrmic. The applicant, the owner of the

property and any ogcupant of the properoy shall ‘be entitled to be heard. The

Londmarks Commisaion may hear other. interesgsd parties. The Lawdwarks Come

nission shall consider the stabe of rvepair of the tullding; the rossonableness

of the cost of restoration or vepair, taking into asccount the purpese of . .

preserving the designated historical districo, bullding and site; the charvacter
of the neighborhood; and all other factors which 1t finds appropriats. The
Landmarks Commission may reject the appllcarion 1f it determines that in the
interest of preserving historical values the structure should not be demolished,
In the event the application iz granted issuance of the permit shall he sus-
profidad f@r a peried fixed by the Lamdmarks Comsission, not to excoed 320 slays
from the date of applicatien. Within the suspensicn pevioed. the Landmarks
Commission may request an exteonsion of the suspension peried by the pertinont

eity council or the Board of County Commissioners. 1f the city council op SAMBRA
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Board determines that theve is & program or project under way which could
resullt in public or private acguisition of the hisvorical building or sits
.and the preservation or vestoration of swuch building or site, and that

thers 13 Teasonable ground to believe that the program or project may be
successful, the Board way extend the suspension period an additiocnal peried
not to sxceed 18- days. to g total of not wore thew 300 days fronm the date

“of application for demolition permit. During the suspension pericd, no

pernit shall he-dzsued for such demolition mor shall any person-demeldsh

the bullding or structure, unless the Board bas granted an appeal and directed
the dgsusnces X ab the-end of 300 days the progran or project s unsuccess-—
ful and the applicant has not withdrawn bhis application for .demelicion permit,
the ity or county building department shall issue the permit, if the
applicant otherwiss complies with the appllcable code and ofdinences of the

gity or couniy. . _ ‘ °§

{83 Acti@n by theLandmarks Commission susnan&tng issuance af p&rmlt faf f‘
demolition may be appealed by the applicant, the oswnar or the @ccupant by
£1ling & notice of appeal 4z provided in Section ¥ &f this srdinance.

{2} Before any action is tsken to condewmn .z bullding or structure designated as
gn historical huilding or site, or any butlding or structure within a designated
historic district, the Landmarks Commission shall revisw the report of the
_gity or county building depaviment and any other city or county bursau velating
o the conditicn of the ballding and previces gud the envent of des dangey,
deterioration or decay. The Lardmarks fompission shall report on its reviaw
and make & recommendstion roncevadng olty or county action to the pertinent
wity counell or Beard of County Commissiopers before official action of con-

demnation is instituted.

(B} The Landmarks Dommission may identify specific structures within a designated
historical ddsirigt which will be exempt frow the previsisns of this sectlcn
governing review of a permit for demclivion.

{E} The same procedure as stated in this section shall spply te building extrsction.

SECTION 9. Record af bemalishe& Historieal Pulldings - Artlfacts,

(43 If a designated historical building is to be demolished; insofar as pracigicable
and as funds sre avalilable, the Landmarks Commission shall keep a pictorial
-and graphic history of the historical bullding or historical sips with any

. addicional date 4 may sbiain.

{BY "To the axtent funds are available or the Landwmarks Commission may obtain
donations thersef . the Landmarks Commission shall obrain avtifacts from the
Juilding or site which it deems worthy of presevvation, such as cavvings ov
other materials it deoems of artistic or histovical imporiaccs.

SECTION 18, Signs and Plaguas

The-owney of o desigeated historical building or site, or the occupant thareof
with the consent of the ovner, may fastall oo jdentificarion plague or sign
indicating the name, date, avchitect or other appropriate Information upon the
property. provided that. the size, material, design, locaticn aad foxt of such
plague or sign is approved by the Deschutes Colinty Historical Society.

Exhibit &
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EXHIBITA iy

SECTION 311. Redsvelopment and Neighborhind Toprovement Frojects.

Tr any redevelopment or neighborhood lmprovement project administered by a
department of the eity or county or submliited to the city or county for its
review and recommendeticns, proposesd action velating to a desigrated historic
district, building or site shall be submitted te the Lamdwmarks Commission for
frs veview and recommendation. & veport thereow by the Landmarks Commission
shall be Filed with the pertinent city council or Board of Cownty Commissioners
and a copy shall be sent ty the appropriate clty o wounty depertment.

SECTION 12. Appeals.

sppeals frowm actions of rhe Landmarks Commission shall be to the Board of '
County Commisaioners and may be £iled by the spplicant, the owner, occupant

ar abutting landowner of the gite or ddstrict concexned: ox. by any oiher parssn
who pargdeipatad in the initial heaving. “bppsals wust be filed within fifteen
{15} days frow the date of sction by the Landmarks Commission, shall be filed
pn & form provided by the Planning Department, and shall be accompanied by the
fee sot for appeals by the foard of County Commissionsrs. The appreal shall be
conducted according to the terms of County ﬁrdingggg“PL~§.

This ordinance being lnmediztely vpecessary to pressrve the public health, safety
and welfare, an emergency is declared tooexist and this srdinance tskes effsct
immediately gpon ity adopiion.

ADOBYED this f’g@“ Gay oF e ol :vg‘ . 1988,

R

\\!'\ ‘ ‘:f:‘.‘:‘
/ A
fivst reading: ALBRET TS, YOUN

second reading:

i

b O

P S

RGBER?LC;;Pﬁﬁhsﬂﬁ, JR,,'CGmmi3§i§ﬁar zv,

ATTEST:

ROSEMARY PATTERSON
Deschutes Gounty Llerk
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NOTICE«@F ADOPTION

Mgt Be Piled Withis § wWorkiog Days
See DAR H60-18-048

Jurisdtetion luschutes County _ Local File Susber
pate Msilsd March 23, 19%2. Bate o Adoptien March 18, 1992
pste Proposal was Provided to DICD Rovenber 1. 1991

Type of Adopted Action (Chack all that apply}

Comprahensive Land-Uss . Mew Land Uss
X Plan Amendment Fegulistion ﬁmendmgnt Regulation
*ad P eage Nﬁ%g ghis actiom 4 O ot of Periodic Beview.
Flgasse coup at& 3 tREt Anen nﬁa (R for msp axendments

sy of Adopted Retion (& brief description iz adequata. Flease aveld
hlghly rechnical terms and tone code abbreviations. Please 4o ot wyige

fses abttached. %}

&

(1) An Qudinance amending Pled0, the Beschuves County Year 2000 Plan, to adopt an

Tovsntory, of Hlstoric Sites and other Commehensive Mlan text wenardiog histogie
mites. (2) An Ordinance awending PL-20. the Deschutes County Year 2000 Blan, as

_amended, to adont site specific EREE Determinstions on Historde Siges,

Deecribe Bow the Rdopted st Differs from the Proposal {(If it is the
same, write “Sams.® If it was sot proposed, writs “NAR.T):

erarminations. on 2 siltes dafélred (33} Some sites g & :an

&) Nbre comppdets ﬁeth?nLléu af WQW'PwP$‘DwiﬁrmA:atlen ety Gy &aﬂl

tailoved to be incorporated into Plan.
8. IFf ths Bobion Smends the Flan or Zoms Mep, PFoovide ths Following Information

for Badl Bres Bich was Changed [Provide & separste shest for each asred.
Multiple sheets can be submitted sz & single adoption action. Flaase
4pclude strast sddress whensver possible. Do not uss tax lot number

slonedls

Previcus Plan Designation: Haw Plan Deslgnation:

Previous dona: Néw Fone:

Lacation: , - s _ T

Borssge Involived: = - s .
poss this Changs Includs & Soal Bxcspition? Yas oy

g Fleass Iadicats the Oh

For Besideotdald
Taits Par ¥ab ao%s

Pravious Density: Now Densdity:

Exhibit &
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Affidavit of COWYs Jeanatte Havrtosal

I Izanette HartrelbHl belng trstduly sworn, say

11

i am the Administrative Assistant for Dentral Oregon lerigation Districn{

074, locuted oL 1055 5W Lake
Court, Redmond, Oregon 27755, :

Thiat in Qoiober 2032, COID, the State Historic Preservation Gffice {f :}H\?{\”} and the Federal Buresuof
Reclamation {"BOR”} entared m’m a Memorandum of Agroement hitie % perfarm s aysien-wide
historin analysiz of O s n‘egataqn facilities and v g;.s:u.e;;{ e st B sasnurcas whichallustrate

8K \.‘fm Nmﬁznﬂ :
eQ i aid thatihin s piagt (\?(mvsmg ;m;ﬁ mews«mmm N ih«

That in fanusny 2014 COD sontracserd with 1P Interational’s
Histrian, o perform & prafesslonsl, sestomssdade iy 2 R
Property Bocument ("M o ‘submat o SHP0 and the ?\&atmnai Suplete
designation of 2 historiclandmaerk lncation on each of COWYs two maly

3 anﬂ ti:i pzepare a Multiple
f Historic Places for

That in Pebruary 2014, COID, SHRD, and BOR signed arsised MOR IS mm& appmprsate pnominationand
protection of historic resouiroes;

That in March 2008, Hostile Nomination Filed with Deschutes County tdeaigs
Pilot Bulte Canal that was proposed to be plpsd asa bi {storic resource In §3mr‘mtes (Zsunty s Goal 5
invartory of Historic Resources, without COIY's support or authmze*tum -

That in April 2014, Deschutes County found that they wers unabis oo 5 sy the appﬂs»a?mn without
COID's authorization, finding that it was incomplets and resulting In it relection;

That in May 2034, COID, through their legal counsed, presmptively wrots \u ety m‘ Rend, regusshing
that any historic designation nomination that may be recelved by the Civy foir the purpose of designating
thi sublect segment of the Pllot Butte Canal as a historic rasourss be dunied on the grounds that the
proparty pwner {COID) ohjets to the poperty’s designation; pursusnt m {}i‘sh: E50-023-0200(5}, and that
& historic designation procsss by C0ID §s alveady In prograss; - 3

That in Novernber 2034, the property owners adjscant to the proposed g{}piﬂgpm@aﬁ submitted answ
Goalt 5 inventory Amendment Application to Deschutes County for the parpass of desinating
approximately 4200 feet of the Pilot Butle Canal that s subject to the pf'éiﬁzs}sa&ti piping yd

the Psie:st Butte Canal including thse promsed piping sectmn,

That in December 2014, Deschutes County Staff rajsctad the hostile ﬁaai ‘« m:entaw Arnepdmient
Auphcation on procadural grounds; -

fage ot

Exhibit B
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EXHINMT B

17, Thet in Jenuary 2018, COID submitted the draft MPD 1o SHPO, 2 vears In advance of MOA requirements;

13, Thatin fonuane 3015, the Deschates County Board of County Commissioners (TRBOCCY was asked 1o
consider Deschutes County 31810s Devamber 2014 dendsl of the bostils Goal 5 nwentory Amendmant
Application, and that consideration is still currsntly in progresy

14, That in February 2015, the Deschutes Uounty Historke Landmarks Commission was asked to provids logal
commenis to SMPO regarding the hostile nomingtion of 7,234 feet of the Pilot Butte Canalio the Nations!
Register of Historie Places, which wili be discussed at their February 2, 2015 mesting;

15, Thatl in Pobruary 2015, the City of Bend Landmarks Commissicnhas also been asked 1o provide logal
comments tn SHPO regarding the hostife tomination of that portion of the Pot Butte Cansl to the
Mational Register of Historic Places, which will be discussed at their February 17, 2015 mesting; and

16, That on Pebrusey 18, 2045, the applcation for the Hostlie Nomination tothe Nativaa! Reglster of Historic
Flaces & o be considerad by SHED s State Advisory Commities on Historic Pressrvation.

RN

feanette Hartalaill
Administrative Assistant

Central Dregon irvigation District
1055 5W Laks Cowrt

Redmond, DRE7I56

SUBSCRIBED AND SWORN TO before me on this 2™ day of February, 2015

&

%y Fublicfor Ocegon

Page 2 of 2

Exhibit®
Page d of 2



EXHIRITC F g Em E D

NOT FOR PUBLICATION JURN 08 2008
. } e i . MOLLY C. DWYER, CLERK
UNITED STATES COURT OF APPEALS .87 COURY OF RBREALS

FOR THE NINTH CIRCULT

SWALLEY IRRIGATION DISTRICT, Mo, 08-35263
Plaintiff -~ Appellee, DO Ne. 6:04-CV-01T21-AA
V.
MEMORANDUM

GARY ALVIS; GALEN BLYTH,
MEGHAN BLYTH; GARY
DEJARNATYT, ROXANNE
DHEHJARNATYT, DAVID M. HANCOCK;
JOHN P, ROBBINE; B, NEIL ROSE;
CHRISTINE A, ROSS; MATTHEW L
SUMMERS,

Defendants - Appellants,
and

STEWART C. BENNETT, IOHN 5.
BRASSFIELD: BRIAN CHRISTEN;
PATRICIA L. CHRISTEN, BAVID A,
DELANEY; SHEILA D DELANEY |
ANTHONY M. PERRY; CARL 1L RAPE,
SHELLY R.RAPP; GARRETT M. RICE;
LARRY W. SCARTH, NICHOLAR W,
SHIME; GUY VERMON,

Dlefendants.

This dispesition is not appropriate for publication and is not precedent
except as provided by Ninth Cireutt Rule 26-3,

Exhibit L
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Appeal from the United States Dhistrict Court
for the District of Oregon
Ann L. Atken, Disirict Tudge, Presiding

Submitted June 3, 008"
Portland, Oregon

Before: GOODWIN, G'SCANNLAIN, and FISHER, Circutt Judges.

Several landowners appeal from the district court’s grant of summary
judgnent to Swalley Irrigation District. The facts are known to the parties and
need not be repeated here, excopt as necessary to explain our decision.’

The court is satistficd that with respect to boih the land subject to the Act of
March 3, 1891, 43 U.8.C. § 946, and the so-called “Section Sixieen” land,
Swalley's right of way is not Himited to the construction of open canals or ditches.
See 43 U .B.C. § 851, Jones v. Edwards, 347 P.2d 848, 848 (Or. 1959y Eell v
Oppenlander, 961 P2d 8§61, 864 {Or. Ct. App. 1998} (quoting Bernards v. Link,

24% P.2d 341, 349 (Or. 1952)); Restaternent (Third) of Prop.: Servitudes § 4.10

%

The panel unanimously finds this case suitshle for decision without
oral argument. Seg Fed. R, App. P. 34(a}{2}.

! Though the pipeline may be installed by the time this case is

submitted, Swalley's request for declaratory judgrent is not woot. There is stilf an
“pecasion for meaningful reliet” insofar as affirmance of the district conrt’s

L4, Bean, fnc,, 398 F.3d 1125, 1129 (9th Cir. 2003) {en banc) {internal guotation
marks and citation omutted).

3

Exhibit €
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(2000). Accordingly, the conversion of the existing canal 1nto a pressurized
pipeline is permissible so long as it does not increase the burden on the
landowners’ property.

Here, the fandowners have not presented evidence gstablishing that their
property will be devalued by the proposed conversion. See FT'C v Publ'g
Clegring House, fnc., 104 F3d 1168, 1171 (8th Cir. 1997}, The pipeline will not
extend beyond Swalley’s existing right of way, Removal of any aesthetic benefits
provided by the open canal merely eliminates an incidental benefit provided by
Swalley’s use of the casement; such sction does not place an additional burden on
the landowners” property.

Agccordingly, the judgment of the district court is

AFFIRMED.

Exhibit €
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Froe:

Sant:

To:

L8

Subject:
Aftachments:

Matt,

Jeff Parreault <jeffapersault@gmailoom>

Friday, Februany 06, 2015 1LY AN

Matt Martin

Bruce White; Nick Lelack; Peter Gutowsky, Tom Hignell; David Doyis
Submittal to written record

20150206 Written Submittal - Jeff Perreaultdoox

Plegse submil the atiached to the written record for the Board of County Conymissioner hearing on January
28th, 2015 regarding CDDYs denial of our application for historie designation of a reach of the Pilot Butie

Canal,
Many thanks,

Jef¥

Jeff Perreault

20880 Country View L,

Bend, Oregon 87701
541.638.7448




February 6, 2015

Jeff Perreault
20830 Country View Liv
Bend, OR 87701

Commissioners,

Vmewriting today with regard to the CDD staff decision to deny-our application for historic designation of a section
of the Pilot Butte Canal within the SR 2.5 zone governed by Title 13-of the Deschutes County Code.

it's strange that a short,~4500 section of just one of our major canals would cause so much heartburn to our
community, but it’s because it’s fraught with baggage from 2 process that was well intentioned when'it was
discussed backin the 1980°s and as it began to'be put into process in the 1990's,

Every planis good until the first shot is fired, and the same could be:said for the “conserved water” efforts that
Juniper Ridge was ostensibly a part of. We stop water from being “lost” in the canals, and we put that water back
into the rivers in our area, if only it was that simple.

{'ro not writing to litigate TA 13-4; that's still in process and we’ll have time to speak more about the merits of it
next month. I'm writing to show that TA 13-4 doesn’t have direct application to the properties affected by the
historic designation.

As you know, TA 13-4 is overtly a request to change DCC Title 19 to allow piping of irrigation canals as an outright
Permitted Use. Covertly, it’s an attempt to do an end run arcund the more restrictive Conditional Use language of
Title 19. | say covertly because on the face of COID’s request there are no specific properties listed. Were their
application limited to the overt language CDD staff wouldn’t have rejected the request for historic designation on
thie basis of muitiple applications.

When questioned about this exact component of the issue CDD staff responded that, in fact, there was more to
TA 13-4 than anyone other than COID, CDD staff, DC Planning Commissioners, and you, the Board of County
Commissioners, knew. There were supplemental documents filed with the application that specified that they
were requesting TA 13-4 so'that they-could pipe-a-section of the historic-and-aesthetic Pilot Butte-Canal forthe
purposes of expanding theirexisting hydropower facility at juniper Ridge. No-one that {'ve talked outside of CDD
staff was aware of these supplemental materials, including attorney Bruce White, They were also never published
on the County website because they weren’t associated with any specific hearing per se.

The project itself, which F'll refer to as JR i, was quite some distance down the tracks towards happening in the
summer of 2013, Numerous non-public meetings had been held. Numerous meetings for which the public weren’t
precluded from attending were held, but none were publicly noticed. Funding from numerous public agencies has
been negotiated. Finally, a Land Use Compatibility Statement (LUCS) had been issued by CDD staff stating that
destroying this part of the historic Pilot Butte Canal would be consistent with the area affected by the proposed

project. o

old friend of Jim Curl. Jim fives along the stretch of the Pilot Butte Canal that was being targeted by IR 1. Knowing
that, and respecting their friendship, Bob-stopped by Jim’s house to let him know of the-upcoming project; iim,
recognizing the significant adverse effect such a project would wreak on the area, retained Bruce White and filed
an appeal with the Land Use Board of Appeals (LUBA} to object to the issuance-of the LUCS.



~We-can’tstop-moving forward-because-of something thatmay-ormay-nothappen-inthefuture—ithereforeask

LUIBA accepted the appeal, heard the case, and rejected the validity of the LUCS on numerous grounds, one of
those being that the project isn't simply for piping {not that that would have been allowed anyway}, but that the
intent of the project was to expand a hydropower facllity into urban and suburban residential districts.

And therein lays the rub: IR is.a hydropower project. This is evident because of a few key features:

s The need for a forebay, or stilling pond, to reduce air inthe water,

+ The need fora depth of waler ai the Intake pipe to be 2.5x the circumference of the pipe o prevent air
from being introduced via a vortex,

e The need formassive flanking earthen bermsextending hundredsof feet upstream from the intake-on
either side of the canal to increase head.

Given the rejection of the LUCS there will be no IR H hydropower project as it was previously envisioned. Cralg
Horrell has repeatediy stated, both nublicly and privately, that there i ho prelect design on the table for JR i

The Deschutes River Conservancy {DRC} is-anotherof the parties that had been misted by COID in their
reprasentationof IR ihas being a "conserved water” project. itturns out that there are ng guarantees thatwater
that will be prevented from reaching the aquifer were this reach-of the Pilot Butte Canalio be piped; atieast none
that could be enforced by & public agency.

The Oregon Water Resources Department {OWRD) understands this, and made that clear at a recent public
meeting when they stated that compliance with the COID/NUID transfer agreement would fallto the North Unit
lerigation District (NUID) to snsure. This was fora number of reasens, but included that there woulds't be.the
same type-of permanent instream transfer as there iswith the Deschutes River [because-of some-ofthe
cormplexities involved with the Crooked River and various other entities, both Federal and State), and hecause
OWRD Ian't sufficiently staffed to-enforce such a transfer were it to ocour,

Recognizing this, the DRC recently announced its withdrawal of support from the COID/NUID transfer agreement
streams. The DRC isn't interested in“good faith” efforts for which there will be no enforcement mechanism in
place to guarantee compliance,

What this all makes clear is that there s no project inplace to pipe this reach of the historic Pilot Butte Canal.
Recallthe language of 2.28.060G{AM2) that's being cited by staff:

Any request for historical or cultural designation must-be filed with the-County planning division
before the date of appiication for any building permit, or any other application or permit which
might be affected bysuch historical designation.

Since-thereds no project on the tableto pipe-for the purposesof hydropower generation, as has been the
stipulated purpose of the covert compoenent of the TA 13-4 application by COID, then there is no way that having
an-historic designation be conferred as adversely affect the-application of TA 13-4,

that you reject CDD's decision to deny the acceptance of the application for historic designation based on'there
being a prior applicationaffecting specific properties.

Many thanks again, and-as always, for the work that you do, and for giving-us-a-chance to-participate in the
process af making this a better community for allof us.



fMatt Martin

From Jim Powell <jhp@bendbroadband.com>

Sent: Friday, January 30, 2015 322 PM

To: Board

Ll od Nick Lelack; Peter Gutowskys Matt Martin

Subject: January 26 BOCC Hearing - Historical Designation of a portion of the Pilot Butle Canal
Attachments: WaterDelvery July2007.0dEATTO0001 him

Commissionets

After viewing the sbove mentioned hearing from the Board's video archive, T would like to enter the attached
document into the record for your consideration. Though it bears the date of 2007, the document specifically
covers sasements for the purpose of conveying birigation waters 1n Washington, Idaho and Oregon, referencing
laws and decisions, mcluding the unpublished decision of Swalley Irrigation Diswrict v, Alvis in 2006, The
document suggests that these types of easements are "rights of way" and do not constituie "ownership" by the
easement holder. It also addresses the issue of "tmprovements”, "right to upgrade” and "maintenance”, making
the point that in geveral; the right to "improve® is limited by any increased burden on the servient owner. It glso
iterates that state courts have been split on whether an easement holder acts within the scope of its easement
when it upgrades its irvigation ditches and, specifically, as to whether piping constitutes an undue burden. Not
specifically mentioned is the tenet held by other law firms that improvements within easements may be limited
by the original easement patent, an approach adopted by courts regarding piping in some other western and mid-
western states. The document also points put that the Endangered Species Act may affect water conveyance
easements, particularly those involving the federal government. [ am vncertain if the recent Hsting of the
spotied frog will impact canal ereated habital in the county.

Some of the scope of the document exceeds the considerations present for the historical designation hearing but
has educational applicability to the TA-13-4 issues and the provisions of DCC 18,120.050.C. 1 hope it helps
with clarifying or 83 a starting peint for discussion for some of the obfuscation created by the use of selective
words during hearings on the water/canal issue.

Sourge: httpy/www stoel.com/files WaterDelivery Tnlyv2007 pdf
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WATER DELIVERY
CAMALS, DITCHES, AND PIPELINES

THE LAW UL EASEMEBNTS IR BABG, OREGON, AND WASHEHRGTONR

by David 2. Biiept (Portiand, ORY; Michael 0 Connell (Beattle, WA
& Kevin Beatog (Beise, 185 (Stost Rives LYY

INTROGDBUOTION
Dehvery of water for irrigation in Idahe, Oregon, and Washingion depends on
vomplex systems developed over reany vesrs. The canale, katerals, ditches, and pipes
that make up these sysiems often cross land owned by musny persons other than those
previding or receiving water, To build, operate; and maintain their water delivery systems,
water users st seoure and pismin the righi 1 us8 the property of affcted hindowness.
Without the necessary casements and rizhis-ofway, water supplisrs cannet fullil theie

Cfunction of delivenng water o thelr ond users.

Water deliveny systems arg ouprently threateosd from within spd withoud The

¢ external theeats include oncroachments by sew development and restrivtive environmental
i repulations. Thers are also dndernal threats arieing from water ueess’ own failure o

sdoguately understand and maintainthe legabrights provided by thele.casernants. "This
artichsprenvides at ontling of the potential issues facing watey supplicrs” casements for
ragation in daho, Uepon, and Washington

OVERVIEW OF CANAL, DUTCH, ARD PIPELINE RIGHTS

To protect the right touse cansle, ditches; and pipelines o deliver water for imigation
purpeses, i iadmportant te understand what an casenient or tghtofway soand what 3 is
net. Landowners have a possessory inferest in land; they are entitied to exelide others from
it. Foconirast; wuost sasements oplyauthorize the useof poopertyforspenfic putposes.
Theunderbying lsod, and any related right ot conveyed inthe easement, belongs o
spIgeene glse.

Eusements and Rights-ofWay

Anosaserovnt v & nonposseesary nterest 1n the fand of anciher that entitles the owner
of the catement 1o limited use of anether’s {and withow nterforence. The laud orossed by
the casement is reforred to as the “strvient estate” because it is burdensed by the easement,
The land that bensfits from the cazement, such as land brigated fom o difch casement, s
kanwas theYdominent estate” Becapseaneasemend ivavinterest o tand, 1o e binding
itroestgenerally bednowriting, See IC 9303 ORB 93 .020; BOW 64.04.019. Treguently,

Linims
Quantification

& Muovel

N

ey ncindion i

- dand

shn s s ntnnpdabred v vedtion it Glee,

-
L

\\\Q\
-

disenssion belowy.
Acvight-ofsvay 13 & specilis type of casoment that alfows the holder of the rightofoway

s oven thughyoraoross annther s damd, Mosteas to forvanals, ditches, and
mpelines s vghtsofway, losome oases, the sasement anthonzes such broad uss ol the

Pihat gl other usesareexcluded. Inthese situations, the hinlder of the casamentaaay

i antusily be the owner of the Jand Hself and mnintam the right to exclade othors completely.

Harly trrigation developerssometimes asquired full e simple” title fhe e o the faud)
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Issue #41 ” __ The Water Report

B —— o o e S v . . ot
\\\\ 5 \“ rather than aneascment (Lo, rightssto-use onlyd for major cansls, When there s sny doubt, however, ditck
§\§\\\\\\\\¥§ and canal rights are infempreeted to bemnore casements, vot feeestates, See Hall v Meyer, 270 (0335, 597
\\ \§ A \'\\ PEA 2T X974y, Lile-Watzel Coovy Lincoln, 101 Wash 435, 172 P46 (1918

N Dhichesavere notatways developed byeany formal writicn soreenmenthetweanthe parties: Sometimes
SN either an ol agreemientonan inhonsl letier authonzing a neighbor 1o useancther’s land for his or ber
personal purposss were erploved:. For ekample; in Show v Praffisn, 57 Or 182, 109 P 584 (1610, Shaw
wroie a fetter 1o Failing asking for an irvigation aght-of-way doross Fating's land,  Fdiling wrote back,
saving, “go-shead, the more ditches you build the bester itwill sl me” 57 Orat 197 {na subseguent sug
by the buyer ofFailing’s propesty, the court held that Failing’s fotter had pranted Shaw aJegal vight-ofsvay,

Generally, a Hoense aoquived by pus dodivideal to transp ot walty aorosy another™s property ig personal
to the Bndividual who recelved 1andis sot taosferable. However, over thine, ditches created by orst
agresment or hicgnse have sometimes beoorns part of & broader, replona! delivery system. In Dregon dad
Idabo thess liceness nivy become irrevocable andtransforable if 2 substantial ansbuntalmoney and laber
g ospent to improve them, Ses MeReynolds v Hapriefeld, 26 Tdaho 28, 140 P 1088 {1914) {cout refused to

gt title e, seitle sooperofeights] 1o an frdeation ditchbuilt pursuant to landowness perrission.swhen
- the ditelr bubider falled toshow any tovestment depeadens upon landowner’s peraission s Show, 87 Or 192,
Under these conditions, the Hoenses arp essentinlly reated 55 casemsnis.

Io Washingion, however; & parol (o) oeal, umwritton) livense doss not becoms intsvocable even if the
Heenses invests @ substantial amount of money on iprovements. Rboader v Barnes, 34 Wash 145, 162
PEEACII09) Tnibis case; Barpeshad recuived permaission to-day 300 fectof pipeacross Homibisok s
property in order to tap & preexisting pipeline: Hornibrook later sold his property to Ehoades, and when
water supplies werginaufiiciond, Rhoades stopped the flow ol walerto Bames, Barmes thensued for
mjunctive rehich but the-conn rejected hisclaim, bolding thatapare! Hognse “way bersvobed byihe
livensorat any tmey irepspective of the perforanve of actsunderthe Heenseyor the expenditure ol money
in rehianee theroon.” % Wash al 14748,

Easemente Appurtenant and InGross

An appuricuant eassment iz ong that benefits a specifio parcel of lnnd: Tn such cages, the eassnsnt is
inseparabls fomethe land fo which it appuntains. Typical examples of appurtenani casermenta ars casements
for driveways and uiihtios, and R conveying watef o 3 Specific place of use sich a8 & house or farm.

The nght to use the sppurtensnt gasement is conveyed when the bensfiled property iteel s conveys
Apptrisnant sasements bepehit ¢l the landowners in an wivigation disteict, for exarapls, and the sight to the
use of thegystenyis vonveyed when the land tisclf s conveyed, Bssenients in gross, ondhe oilier band are
cesements unrelated o possessionorowoseship ol any paticulsr parcel of propenty. Trlgation casements
are typically appunienant, but those granted direetly 1o ax irvigation distoet raay be ngross, Seel g,
Abboirw NompaSchool Binrriot No. 131, 119 Tdale 544, 868 P2d 1282 (1991

The characterization of s easement a5 appurienant or i gross is foportant because casements ngoss
olten cannot be assigned. The courts generally construe casements ss appusienant, but ultimately the intent
- ofthe parties controls the interprefstion of the type of casement oreated, Nelsonw Jofmson, 106 Bdaho 385,
67D PR 662 {1084 feasement sppurtenant 1t nafiure becuuae the parties clearly intended for the sasement
1o benefit cattle ranchy; Tone v Tillamont Ciry, 58 Or 382, 114 F 938 (1911} {pipeline right-of-way was
. appuitenant casementyy Pioacer Sand & Gravel (o v Seattle Consiv & Dre Dock Coy; 102 Wash 508, 61§,

T3P SE8, S (ISR (Tr is well settled in law that cazemenis in gross arc oot favored; snd a very strong
presgmption.existe in frvor of construbig cesenents as appurtenant™).

Hell, 270 O 438, provides aa exaruple ¢f @ situgtion In which the use of gn irdigation gesement turtiad
on whether Hway appurteriantor o gress. In that case, Petersen sold the wegt portion of his progerty o
Meyer, but reserved for himsell an 2assoent o1 a pipeling fo Sonvey water from aspring ob He west parcel
o theeast parcel,. Peterson later sold the sast parcel and the casgment to Markhant, Markbam beptithe
laved butosoldthe eassmuent to Gibsonswds owned 2 parocldirsctly tothe south. Hall bought Gison’s land
and theveasenantyandrentended the pipsline to oo waterto the south parcel. Meyer then cut the pipeling,
Hull sued and lost. The Oregon Suprense Cowrt held that the casoment languape was not specilic géocuzh o

Pt Peasement b gross™ et pould betrans feoed Trom the eant tareat 1 Gk vt sgaahy,
which Hall bad poechased. 270 Oragt 333 Instead, 30 was an “cosenentappuriens he past parcel
owred by Markharn andcould be used only do couvey water to that parcel. ¥4,

L reating Easements

Mumareus federal and stafe liws allow sasements o be granted by the fodeval governmend, siate
governmunis, and private partics. Bavements granded voder differond lows often didler iethe scopeof the
rights they convey. This section reviews the laws anthoizing the major classes of easements and desoribes

the scepeofrights {or cach ¢lsss.
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Federal Law
Mogt of the egserent Tighte held by rvigstivn districts denvs from federsd grands, Thevaristyof
erad sttutes authorising casements and fghts-ofway can be divided inio those relating to publio land
and those relating 10 reclarpation fsw,

Public Land Law

o the sepond haifof the |k century, the Untied Sustes B8 recopmzad that rouch of the land wastof
otk masridlian weouid vt be waluatle wahent wrigatioyand that developing irngstonrsystems reginived
his-afoway far witer delivery systems. For this reasan, miost deeds from the US {called “patents™)
erved gghic-ofway fovirggetion The resorved rightscofeay were beld by the US uatil otherwise
weyved, The sonveyance of the irrigation eazoment 1o water users was ofien made antoraatically by
it any proson-whose rights to usethewater had been logaily established e “vested™)

RS 2339 Righty-of-Way

Bruring garlywestern seitlenent, persons desiving toappropnatewater fonrthe pubdic domain and
-constmgtditches oy iy conveyancs siraply did s Althoughithe US Supreme Count eelatively quickly
agnized the property rights of theseearly waterusers, wag nobuotd 1866 that Congress enacted & law
emaliy gracting the ripght o water conveyanes casements across the patihe domain
¢ 1 BBGraTre, ACAMENDED, FROVIDES]

Whenever, by prionty of pussesgion, rights 10 the use of waler for mining, agricolural, nunufachwing,
ovother purposes, have vested and scorued, and the same are recognized and acknowladoed by the

tocal cnstoms, faws, and the decigipns nicourts, the possessors dnd cemierg of such vested rights dhisl

he maintained and profecisd in the samep and the vight of way for the constriction of diiches and canals
for the parposes herein epocified e ackoowiedged and confiomed; but whenever any peraoy, in the
sonsteuction of any ditch sv.canal, injiwes or damages the possession of 2y settlor on the public domain,
the party commiting such injury or damage shall be diable to the party injured for sush Injurror damags.
Al patonts pranted, or preemption or homesteads silowed, shall be subject o any vested and acerued
water rights, orrighosto ditebes aond reservoirs used in connection with such water vighly, as may have
been acquired under of rocognized by this section. 43 UBC § 661,

The effect of this stafule was to grant an sascmentavross federsd land to the holder of any vested water
Wt Thepablic donein remained open forthisuse ontit the Unted Statevconveyedior otherwise resorved
sral fands. Anypatent of the lasd wag made subjjectio these ditch and canal casements, which are now
ferred toas BR 2039 vighte-ofoway. The langusge of reservation in the patent typically reads, “Sulisct o
yovested-and seorped-water vights, formining, sgocsltors, menulicturing, orother purposeseandsighisto
schies and reservoirsused nconnection with such water riphis, semay be recopnizedand ackuowledged
the incal customs, laws, and decistons of couris)” See eg., Uiy v Crone Creek Do Dist, 44 Tdaho

L 260 P 428 (1927 Ooce the land was patented, no new ditches and canals were aa’dlonzed, butalf
wisting ones wergeffectively Mgrandiathersd ”

Generab Right of Wap Act of 1831
Aquader-sennuey after B 72958, Uongress enscted a *;hchtlv wore detatled low vegarding casements
zeoss the publis doreaih. The (General Right of Way Act of 1881 (1851 Act) gave broader and betier-
wnad rights, antd regquived roponting 16 the govermment,
£ 1891 ACTIS HEY PROVIGION READS AB FOLLOWS:
“The right of way through the public hands and reservations of the United States is horeby granied fo any
sanal ditoh company, irvigation or diainage district formed for the purpose of irrigstion or drainage, and
duly srpanized under the laws of auy Staie or Territory, and which shail have filed, ormay hereaftor filg,
with the Seorstary of the Intetiors gopy of g ardcles ofincorpomting o net vprivaie corporation;
a.copy of the fow under which the sameis formed and due procf of i orgarizaioen under the sare, o
the extent of the ground necupied by the water of any reservoir and of any canals and Istersls and fifiy
fecton cach side of the marginel Hmits therent, agd, npowpresentationrof satisfactony showing ry-the
apphicant; such-addiional rightolway as the Seoretary of the Inferior may deew uecessaty for the proner
QpenE txon and matntenanes of swd revarvoars oanals, drci iaeer<.}.s, iso the right mke fromthe public

o 831 ‘»m\?

: !n\ <>c\n'”}~nl‘h\\l(

Sodbebanalihessaatan :
: _ue,} fandi o du»h va;dﬂd That no such nqht»ofdwa ¥og uhgil be sn Iewt»d as to mtz,riexe with the
properoseupstion byvthe Government of amyvsuch reservation snd-albmaps of lncation ghatl besuhiset
to-the approvalof thedepartmentof the Govermusnthaving inisdiction of sush reservationyand the
privilegs herein goanied shall not be construad fo interfere with the control of waisy for irnigation and
other purposes vaderatthority.of the respective States or Terttories.” 43URE § M6,
The cffeet of this provisien was 1o grant to duly opamized ditch and canal corapanies rights-ofway
sross public fands and reservations.. The sole authurized purpose of such rights-ofway was at first

>
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 drigation, buithe 1891 Aot was subsequently amended 1o include a number of "subsidiany” surposes, such

a5 dorestin ghes, maspenation, and wates powen

- THe (891 ACT ALSC REQUIRED THE MAPPING GF BASEMENTS:

. Any canal or ditch comipany desiving to seais the heraita.ol secions 98 0 940 of this Htls shall,
within bwelve nisnths after the looation of ten miles of itz canal, if the same be upon sury wd fands; and
i upon unsiicveysd Tands, iGN swelve nionths after the sinvey ther eof by the United States, file with

the afficer as the Seorétary ofthe Interior raay designate, of the lind office v the district whare stich

the Interior the s¥me shall be noted upon/the plats insaid office, and thereafler all such lands over which
such righte-ofoway shall pass shall be dizposed of subject to such right-ofway, Whenever any poraon
o potporation, inthe constmction of any canal, ditch, or reservols, niures or damages the possessgion of
auy setier on therpublicdomain, the panty comniitting such infury or damage shatl be Habis to the pagty
injured forsuck injory ordamage V43 USE § 947,

Beeanse of this regquirsrasnt, evenoday the raastertitle plate mainsaioned by the Burcanof Land
Mhmg&nmt {BLM) have clearer information on cassmente underthe 1891 Act than on these created under

2330, Ivis important to remember, howeyer, that fadure to pomply with this fifing regnivement doeg not
ﬁeueesamy wyalidate the casement. Roth v United Stafes, 326 ¥ Bupp 24 1163, 1174 (D Mont 2007 held

thatthe 1891 Acteasementacrossunsurveyed land veste upon coustruction:
Federal Land Policy and Manapement Agt

With the exception of the retlamation laws, which sre discusanid below, no statute deparied from
ihe basic framework of BS 2339 and the 1891 Actunil Congress passed the Fedeval Land Poliey and
- Management Aot iFLPMAY i 1970, The fundamental differenoe botween FLEMA end the earlior st
is that the carkior acts were dirsct graras from the federal govemment fo those using the puthic domain,
whergas FLEM A anly authorizes the Executive Bcpariment 0 paake such grante if do fis dizoration, it
determines that is the appropriste course of action. With FLEMA, Congrese repealed RS 2338 and the
RO L Act and ransitioned fo'a pernit-haged systenn
AB T RELATES TO WATER DELIVIERY, FLPMA veovines:

“The Beeretary Tof the Interior], with respect to the public fands, and the Seoreinry of Agrloniue, with
respect to lands within the Naional Forest Systeny {excent in sach case lagd designated ag wildersess),
s authorized togrant, INsue, ovrengw righissof~way over upon. under, orthrough such lends fori D
reservoirg oapals, ditches, flumes, lnterals plpeg pipelines,; tunuels, and other Bollinecsnd systoms for
the impoundment, storage; transporiation, or distribution of water.” 42 USC § 1761 s

The'US Departiment of the Interior hiss issued regulations implementing this provision. Sss 43 CFR
§ 2800, Today, anyonewishiog leasquite a0 casement acrosy Thderad lande must complate snvironmental
and other revicws before the government will grant the casement.

Reclamation Law :

The polivy embedied in RE 2339 and the other publc Iaad statuies discusssd above was one of
granting sasements over unbxproved federal land o sreoumgs private developrosnt of the e The
policy underiying the reclamation laws contemplates a difforant scenario, tn which the fedeval governmeny
builds large, capitalintensive projects (o aitract whiske proupe of settlers. and thetehy develop entive arean of
the At west. Bocagse of this hagis polioy ditference, e savemenis based on the reclanation laws ivelve
Atugher degree of Tederal cbutrnl than those based onithe public fand fawes,

Unlike public land Inws, the reclamation haws do not make outripht casoment granis, Ingtead, they
authornize the US Bureau of Reclsmation (Reclamation], in iS discretion, ¢ reserve 1o the Usited Staies
saserentrights aorosy publichind nesded for reclanaticn projeots WYUSC§417), and W0 auguire guch
ciehite feom private fand ovwmers (A3 UBC §421). Reclamation project works such aswaterdistributing
cansls, were often constructed by privaie or quasi-municipal pariie, such as rgation disirioty, sating
under federal coniracts rather than divectly by the United Siates. Through such partnesships, casomants

eserved ander 43 USE §41 P ovenmally acerue tu the benefit of imigetion districis wnd thehr member
Tandevners

“The vestvmntion fyvey byt daed pstented eatof the pobdic e st MK
The act of that date reserves rights-of-way for reclamation projent Waier COTVEYANCS SYStars acoss }aud
patented to privaie parties under the public land fews: “In sl pasents for lands when up after August 30,

18G4, under any of the o Tawe of the Untited Riates o ¢n entnes or olains vahdsted by this ant west
of the one hundredth meridian, i shall be expreaged that theee is reserved frore the lands inosaid patent
described, 8 right-ofsvay therson for ditches or canals conatructed by the authority o the United Mites, 43
U §.945. Inferestingly, this proVisien was enacted 12 venes Before s Beclamation Actfirst suthorized
the cunstruction of ditches and canzls for federad projests.
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Finally, Reclamation is authorized to grant discretionary nights-ofway for purposes not direstly
rebatedto a pattionlar project.
THESE DISCRETIUNARY RIGHTS AKE DEYCRIZED A8 FOLLOWS:
“The Secretary, i his discrebion; may. (b} zrant leases and Licenses for periods not to exceed Sity vears,
and easemernta or righte-of~way with or without iimitation as to petiod of time affacting lends ov inferes)
in lands withdrawn or acquired and being adnunistersd under the Pederal reclamation laws in conngcion
with the construction or operation and mairtenance o any project Providad, That, i a water usery”
organization is uder contract Ghligatien for repayient enaccountof the project or division involved,
gasermens of aghts-ofoway for periods 1o exosss of twenty-Bve years chiall be granded only vpon prioe
vritien approval ¢f the poveming board of anch srganizalion. Such parmiiz or grants ghall be made only
when, in the jedgment of the Sceretary, their exercise will not be incompatible with the purposes for
which the lands or interests in lands are heing adminisiered, and shall be on such torms and conditions a3
i his judgnent will adeguataly profect the interests of the United Siates and the project for which said
landy orinterests in lands are being sdministered. 43 USC § 387, Tios provision s implemented by
regalations that set out 3 detaibed application, approval, aud payiment process to.oblais these easements;
See 43 CFR part 429
Stats Law
Following the federal government’s example, Idaho, Oregon, and Washington ail enacted laws
granting nghis-of-way over staie Jands Tor ditches and canals toencourage the congiraction of irrigation
‘ systenss. Ses eip, HOHM2-1H04, 58601 OREZ7TLT61, 541,038 ROW 7936548, Forthe wiogt part, thess
siate fawe trask federst law, Forexampls, Washingtor®s law providess “A vight of wayrtheoagly, overand
avrosy any staie lands 1v heraby granted to 2oy irngation district, or brigation company duly organized
under the laws of this siste, and tuany association, individusl, or the United States of Americg, construeting
orproposing o consionut an drrigation diteh or pipe lne for wrigation, . . (ROW 7836540,

Like tha 191 Act; elbthees siatesronuinsthe Bling of wmap orfield notesof & surveyyovonth, of the
proposed easement See, g B 58-601 ORE 27376 1{dy ROW 79,38 530, Washinpton alse requives
paymentof the “full marketvalue” of the easement, ROW 789.36.560, while Idaho may tequite reasonahle
cumpensation: I 58801

By Conveyasnee

Thes most comimon way 1Goreate an casement i3 by expross grant o tesetvation. Typically, a
fandowner grants an easerment to an irrigation district; for exaniple, in 2 wiitten casement agreoment that is
- then recorded with the county clerk.

At easement can Srealeor sonvey Full Dweoship or ondy & nonpossessery vight o use. Comveyanes
- ofa.strip of Tand that does ot Hmdt the wse insny way may conyey full fee title,. This type of conveyance
- wonkd be unusnal for fiivipation easorments, but such casements undoubtedly do exist, especially Tor main

The extent of the debts granted or reserved by sr casement ehould be oaretilly described 1o the
cment ageeement. B the terms used in the casement are unambiguous, the words of the gasement coniral

for Ylopging purposes,” theeasement bolder way notresiricted totrausporting logs byroad, Sums, ortram

andd conld Boatdogs dows 2 girears Josated within casomenty, Ol teglimony condrary to the unambiguous

\ e of the sasement will not be allowed, See Mindo v Salom Wates, Light & Power Co 120 Or 202, 250

§ P22{1920) Becsuse casoments are porpetual andmay one duwy be held by partiesnotl alive today, an oral
\\ \\\ sgcement on themain points of the casement 15 msufficient and could lead fo Bigation in the future,

\\\\\\\\\ in Minip, 120 Gr 282, 250 P 725, the watsrcompany acquired an easement from Minto duthonzing #t

X &\& o day oity waler supply pipee aoross his propesty and 1o build certain GHration oribe and other deviees. &s

% N \\\:\\\}\ the oty ‘s watar nesds grew, the water camprity expas}dfsﬁ its operati.ens F}g.iviisxfc)fs tand, building 3 storage
TR pond above the filtvation cribs and constructing osriain abaveground fhetlities. Mintosued introspass,
S\ The water company ackopwladeed that the casoment dostment iiself did not expressly geantthe dghtte

Citieeiibuindids B iresh st iha i osmnspdiniantesiing TR TS N R H S G AN
n N e intentions of the partiss 3t the tirme showed that the purposs of the easenient was to sliow the company
- o do whatever wae neopasary to provide clean water 1o the oity. The court held thas none of this “parel

‘\\\x\\\\\:\\\%\xx\\\\\?\ evidence™ (1. oral, navaitiend could Be cousidered. Tocusing on the extvofithe vasernent, theconnt
S concleded that the expansion was not aliowed and they the water company was liable for trespass.
Washingion state law roquires saserpents o be conveved by deed, ROW 6404010, In Mesingery
Lopan, 413 Wash 2d 330, 779 R24 2631 989 Kesingery the owner of the servient estate; brenght an action
to et tiths toa 20-footowide sinp of land that an irvigation district claimed was patt of it canal casement
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serosy one side of Bestnger’s progertye The disioctrehizd on the ferueof the sesement contract which
stated that the easoment included the disputed aee, andio Eesingar™s chatn of atie, which refersnced the

- same contract The court, however held that Kesinger could sot be estopped from asserting ownership

- of the dispuied 20-foot-wide sres when the easement had not been conveyed by deed pursuant fo ROW
8404818 Since the property’s legal description encompassed the dispuied area, the court quicted title

i Bvorel Kesinged Uourts bave; onooocasion, quisted title to casements thas were ot conveyed by

- deed (sve Kivk v Tommlly, 66 WashApp 231, 831 Bad 792 {1992) where quiet fitleavas ohtained toa road
saseraent not conveyed by deed, because there had been pactial performansce by one side and acceptances of
heunefit by other), However, water supplicrs o Washington should ensure that easements are conveyed by
deed

Because 2n easement i3 an intersst in fand, the document creating the casement may be recorded
in the counly deed reconds i the document satisBes the states statitory recorditg requiremeifs Seaiv
55-8¢1 through 53-818; URS 93.600-.808; BOW 65 .48.030-. 1800 Recording i orucial beoause i gives
consirnctive notice of the easemeond to third parties {other parties who are not part of the agreement). Afler
rocarding, anvone whoe dealy with the servient estate will be lopally held to bnow that the casement exists,
evorif the casement itself sundeveloped.

Private Pardes

brripationdlsiricte inall decesinter have brosd powers o scgning sxsemen® and othier vighty from
private parties by lease; purchase, and ominent demain, See IC 43304 ORS S45230:00W 203,810,
= Kdahoy for exarnple; gives irigation-districty “the right to-soquize, either iy purehase, govdernation, o
: other legal means all lands and water vights, aud other property necessary for the construction; use sud
supply, maintenance, repairand mnprovement of said canabor canals and works,” 10 43-304,

By Eminent Domadn

I negotistions with privade landowners proveunsucesssiil, some spestal districtessuch oy trrigation
districts, are authorized to acquirs easements and other interest through the power of corinent dorsatn, 1€
43-304; ORS $45.239; ROW 8705140 Oregan’s catuleprovidesan-éramnioof these thiree sianes’ newrly
- identival provisions.

Tan OpEGoN STerirs BROVIDES:

“The board of divectors and {3 agents and ewployaes have the right w0 enter gpon any land fn the
manner provided by ORS 55,220 16 muake sirveys, and may locate the vecessary irrigation or drsinage
works dad the line for any cansls and the vocessary branches for the works or Sanals on any lands that
roay be sonsidersd best for such location. The board also bas the right 1o acquire, by lease, purchage,
condarmnation orother legal means, alf Jands, water; water rights, rights of way, sisements and other
property, including canaly and worke and thewhole of vlgation sysisms or (roiedts constructsd or
befng vonstructed by private owners, neoeasary for the construction, use, supaly, mainienance, repair and
nproyeresnt of any oanabs and works proposed tobevonstrueted by the bowed. Theboard alaohas the
right4o:50 acqmire-tands; andalinecossary appurtenaunes, for reseovaies, sud theright fo sterewater in
consinicied reservoirs, Tor the storage of nesdfub waters, or for anyother purposes reasonably necsssary
for the pirposes ofthe district™ QRS S545.239¢0y

All three states have also granted the right of condemnation to individuals in crder to secure casements
for frvigation ditches, MIAZ-1106; 08 772305, ROW 9043.040. idabio, for example, provides thet "filn
case of the refusal of the owners or claimante of any lands, through which any diteh, canal or conduit is
proposad 1o b made or constructed, to aliow passage thercof, the perten o pesons desiring the right of
way way procsed S50 the law o eminent domsin™ 421106,

Terigation districts and lacdowners in these states roay alst conidemn aiid then Bse another’s catial, IC
42-1102;0R8 772 310; ROW S0.03040 T sedure an casernent on augther's canalby emtfuent domeain in
tdabhoand Waghingion, the use of the canal must be HPCCSSBE’}{ Canvon View rrigation So.v Fodn Falls
Cavial Co., J0Fdsho 804, 619 P24 12201980 Stuwn exrel Bollard v Supesior Courr, Foittiins Sty
1 Wash 66% 1959 B3 (1920 TwBallarg Richards :mgczted hig land with water from the Richards’
ditch which started at 3 eommon poind with the Lund disch, bz)tf afwhich crossed Bdllczrd’ pmpeﬁy. o
3 wiher ratol by propsery: Bichardvsonabtaneas Sttinehn ol bt
Lnd ditoh and exiend the Land ditch nearly 400 feat, Ballard .;rgmd tfsat Rickards could irr sgute tht,
other part ol his property using the existing Bichards” ditele shinply by vonstrusting 8 2,000-footlong flume
slevated 1{10-20 feet above the grownd. The court held that tovause the fume “wrould hardy be feavible
o practioabde,” 5 rousonabile nocessity eristed forthe pasementto be sondemned: 4 Washat 684

Condernation suite are natitated i ioca courts laving Jurigdiction overthe fand helng condomaed.
IC 7-706; GBS 35245 ROW 320014, The primary assug, assummg e frvigation disteicf's condernination
authority 15 not oontesied, 15 the determinationaf "‘jJ 3t eompenaation” for the needed sasement,
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By Frescyiption
1t 35 possibleto create casprisnisby prseription. The reguirgments-arg shuiler to those for adyerse
\ ' possessiow I the presceiptive aclionsdie;, use of the propenty forwater delivery) areopen, nntorious,
' and adverse to the rights o the underlying landowsner, and continusus and uninterrapted for the satwory
| period, e owner of the delivery systom may aoguive an casement. The statatory period inthese thres
 siates differs: Orepgon and Washington sequire 10 vears, but Tdaho now mandates 20 years, See [0.5:203;
N ORE 105,620, ROW 4,16.020,

By Implication
Easements can alsy becreatad by imoplication €ifher through privruseor by necessity: Frioryse
N spphies to siuations inwhich & lapdowesr souveys a pottion of g st of lang without addressing the
- buyer aripght to conliote o use casoments aoross the podtion retained by the seller. When a parcelof kind
\\\\\X" couid not otherwise be physicaily decessed from a publis vght-aivway, ways of necessity tan be creatsd
: through 2 statufory procedure in Oregon and Washington, ORE 376.150-200; ROW 8.24.010-.050. Idaha
- common baw similatly allows {or the creation of casenmonts by necessity. Cordwell v Smith, 105 Tdaba 71,
65 P08 Qdaho App 1983)  Basomentemay alse be bmiplisd through the platting of property onawhich
N roads aod ntility essements are dadisated o the public,

RIGHTS AKD DUTIES UNDER EASEMENTS AND RIGHTS-OF-WAY

Exclusivity of Use

: Unlesy theinsinunend creating sveasement axpressly coeatey an exchugive sasenient; the rights of the
N casement holderare nonexclusive. See Hayward v, Masew, 34 Wash 649, 652, 104 P135, 140 {1209 (ditch
casementwas nonexclusive because thergwas no language in the deed indicating “that the right of way
granted was an exelusive one™y Theowner of the underlving land (he “servient owner”) may make any
ggeof the Tand thalis consistent withrand does rot srreasonably dnterfere with the riphits of the casemont
owner Reynoldy fre Diveow Sproad, 69 Tdabho 315, 206 P24 774 (1848). in that case, an rigation distriof
sought 1o enioin the Sprosts from using the district’s Pyke & Fosone ditgh, which orossed the Sproags!
property: The courtaifinmed thetrial couet’s decision that the disirittowned the trrigation diteh. -On
rebearing the case, however, the court el that this did not prevent the Sproats frons using the ditch,
Although the Sproats had not expressly reservad the right o use the diich in the easement docinment, they
R bed the vight tn nae it s6 long as their use did not “interfore with the dorninant estate.” §% Tdaho 8t 333,
N The rights of the exsement holder and the servient awner are relative to cach othey, not absoluis. Iihe

N N so2 by the servient landovmer was or-should have been contemplatad by both parties when the casement
R \\ was ereated, it ie considered & bype of nse that is reasonable and should be allowed. The courts fook tothe

sxpress words used in the easeraent to determine what uses were contemplated.
I Chevvon Pive Live Co, v De Roese, 123 Or App 440 838 ¥2d 164 (1993), modifisd 126 Or App

E13 090, Cheveow ownsdran eassmant for sielnlentate petrotomn produsts pipeling The pipeling wag
buricd atdepths varyving frove L 840 35 feel. Do Roest sequired the sarvier estate and gradusily placed
filbon ituntit the pipeline was 10.5 t0 22.5 foct below gronnd: De Rosst aleo parked hesyy equipruont
o the easement.  The oourt noted that g vider fo the easement recognized that the servignt gstate was
wsed for e spwnili st thaylumber was storedron the easemend. T Hght of this fact, the vourt refusedio
easoin Do Rosst's actiony even though it increased Uhevron's "o, sccess Himeosafety risks and Hability
srposwre.” 122 OrApp at 438, Do Rooat’s use did nobnterforn with Chevron’s use b sny way:that was
not contempliated when the casement wae granted. One factor that influsneed the court’s decinion wag that
e Roest's infithing of the pipeline ook place over o long period of tisae, during which Chevion did not
somplain: Thusane besson from tos ease s that easement holders should montor potentishensroichments
- and not “sleep ondhelr vighte™
: The lesson that past insction pxay inhibit futire use of the sasement is reinforced by Nompa &
Meridian dvr THst v F%?Sr‘siﬂgto}@ Federal Sav, 135 Tdaho 318, 20 F3d 7TO2 (2001} In that caze, the
=y d*\ o ‘, 3
distiiei’s easement. The casement document graned the district an sasement for 2 Biteral dith orosting the
- servient gstate and g 40-Foot easerment for maintenancs purposes.. Ag part of Washingion Federal’s attempd
- fo snbudivide the servient ssiate, it bogan constructing 2 stdewsik and fenvs slong the northigide of the
fateral. Thedisdcrsued worstop vonsirnetion, arging . & wonld inwerfere with ity abiliy i repairand
- msiniain the lstersl using heavy equipment. The court held that since the district had used only a pickup
trusk-to mantzin the laterad for the past 28 vears andoould mnintain the Iateral frony the lateral’s south sidg,
the sideveaib and foncewould potvareasonably interfere with the disteiot’s easeraent riphts:
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Duradion

Unlessexprasshy Hmited 1o fime; seasement continups until terminated by abandanmentoraneof
ihe other terminatinn rasthods discassed below. Water conveyors shauld make sure when they acquire s
new-easement that the wrilten agrecrnent speciticaily stales thut the terpy laperpetual and that ft-states, as
clearly as possible, the types of vonditions that would constibite abandonment.

Focation of Basementamd Changes

When the {ocation of an eazement 35 not specified in the document oreating i, the locatioa may
b determined by how the partics bave used the land aince the carement was created. Forexample, in
Wiite Brov. & O O v Warson, 64 Wash 666, 117 B 487 (1811, the White Brothers™ predecessor Had
appropriated the waters of 2 creek on federal property and carried the water by a ditch and flume 1o s
propenty. Watson then acquired hisdand subjectin the White Brothers B8 233 nght-afivay. Bive years
= ater, o floed destroyed the ditch and fiowe aad made i impossible o sHvert witter frove the Creck st thie
T original fosation. The White Brothers then soughlito construst a cemnend dam and fay o pipeline 76 feet
. above theonginal location, The court tefused to pernyit the White Brothers to proceed, holding fhat “[ile
manger of diversion, the longth sed location of the sight ol way, the micans of convevancs of the water
over the vishe of way —= fn short, the easement =~ bacame fixed snd determined by the facts as they cassied
wheo{ Watson's] homestead sninywas sdlowed.”™ 84 Wash at 68578,

A Blanket " “Hosting, " or “roving” easement i produced when the instrument ereating the easeraent
- suuply describes the tand that itaffocte with oo attempt B epecifically Joonte the casement. Reserved
casements in foderal patents, such asdn White Bros. were nlways blasket pasements. The guiding principle
iz that an ambiguous lustrwment-will beinterpreted in-lght of the practical construction-given totl by the
partivs. Unless the owner of the servient estate Jooates thewasement; the ownerof theeasomentmay 4o
- so 10z manner that will accomplish the intended purposswith ressonable, mininiem fevels of damage or
imterference to the servientestale. MeCuey Bellingham Hay Water Co., 5 Wash 158, 31 P46] (1892}

Thisprinciple guided the conttin Ouinn »-Sione, 75 Idaho 243, 279 P24 835 (854} Cuinnobiminad
- an easement from Btone’s predevessor i Inferest fo conitiruct dwo ditches foraa puap. Origlaally, one
- ditch was to ran i northerdy divection snd one was 0 fen tn s aorthwesterly divection. huinn quickly
- butlta ditch runnisg o the north, but it was pnsatisiactory and was.goickly discarded. Guing then built
s.seoond ditch rinning 16 the nnrtlisasy. Use of this ditoh overthe years caused Gk holesito develop,
- rendesing iine feotive, so Qwinn began building a thivd ditch munmng & the sorthwest, 1o wiich Stone
- objascted, ag it wonld intecfors with his farming operations. The court beld that 2 diteh munning to the north
and thes the west would be feasible aud would not unreasonably interfers 'with Stong’s use of the propsriy,

I Sperw Cook S0 380 (1R800}, Bpearwold to Cooloall the water inBpear Treek, slongwithran
ssement o convey the water acrosy Spear’s band. The casement deed gave Dook the pght to build,
raatntzing and operate “all claima, ditches, pipes, agneduots, or flumes necessary and proper for the
conveyspoe of said water to the premses of [Cookl.” Id at 380, Cook initially built s sixstnch wood flame
o small restles goross Spear’s propevty that conld caryy only-a peetionof thewaters of Speawr Crseke Spear
had e problem with this. Thees years later, however, Cook bl x much Isrger fhume with a walkway wide
enough for people to walk slong, nalled 1n places to Spear’s trecs. Cook began foating wood down the
new Hume: The woed offen jemmed inthedlume; causing watsrio spill ovarand damage Spear’s propedy
Spear susd and Tost, On appeal, the Oregon Supreme Court affinned. The mam reasoncfor the court’s
decisionwas the very broad sasement language, which conttined nd Himils 6n the focation, type, oruse
of the water conveyvance. The court held that Spear kad to live with the new flume and was entitied to an
award only for actusl damage caused to his tress and property.

kaho gives servisnt nwrers Ahe £ight 10 changs the location of irvigation channels, provided the
change doge not “impeds the Sow of the waler thoreln, o Glherwise injure™ the dominant estate, 1042~
12077, In Stmenson voMoos, 72 Idabe 39, 237 P2A 83 (1931 the sorvient owner cut off one Iateral ditch
and extended anather ditch 1o the point sbwhich the prlorditch bad entored the dominant extats,. Becauss
the newly lenpthensd dirgl lacked the capagity wosiranlisnsously wrvs sotli landownerg, the soateld
thig change impeded the fow of water o the dominant esate and violated the statute sutherizing the
entayner e thy stes 3SR v v

Another comnpn ’sug arsociated with locating easements & determining the width-of the caserusnt.
H the widihvis notspeeified, itds vomstesiged by “the line sfreasonable erdoymentPwhichds what is
Yreasonably neosssary sod convesdent for the pumpoess oo which was oreated” Sverss? Water Coov
Fowers, 37 Wash 143, 1532, Y9 P 617, 621 (1905}, The oniginal width of thecasenent can be expunded
“itheexprens enmsof the saxementmanfesta clear intention by the original pavtiss o modifpthe intizad
soops based on Tuture demands™ Sereside Yolfevdve Distov Dickie, 149 Waeh 24 873, 884, T3 P3d 36%,
374 (2003} {relying onFoitersony Chambers Power O, 81 Or 328, 340-41, 150 P 368, 572 {1818

=
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Access, Maintenanee, and Other Secendary Rights

freigatiouditelyovrers typically need to enter the property sorgsy which tie ditcl fows o insgeat
and, ifnocessany repatirthe diteh.  Suckeriphts are often refenad o ag “secondary sasoruents” and their
nature and scope are generally matiers of compmon lxw. See Clesson B, Binuey, 4 Treative on the Law of
frrigafion and Fater Rights § 950 av 1750 (2d ed 15124}, In [daho, the commoniaw precept of secondary
sasements for irngation systems has been codified. Seg IC 42-1204.

Therightand dutyto maintaln sngdtepaivan sasement genorathy tosteon the pattyreceiving the benefit
from thegasement Yoless eaxpressly torbidden, sasements are presumed tinclude the pight toventer
the servisnt landowssr s property for purposes of lospection, muinisnance, and repair of the sasement.
Gorrig v Wiser Ire Dt 28 Tdahoe 2438, VAP 561 (1R15)yy Carson y Gentmer, 33000 512, 32°P 506 (1898
Baskinv. Livers, 181 Wagh 370, 43 P2d 42 {1935}, Forexample in Corson, Uarson hatd iaken contiol of 2
ditch-across state-owned fands and used it diverbwater for mining purposes i 1876, Seven vears Iater,
Gentngr settled on the property and subsequently obfained 2 horsesiesd patent frony the sinte, Thopalent
did not contaiyan express reservation of water or ditchorights, T 1832, Geptner refised to et Carsonon
Gentner’s property ierepale the duch, Carson susd ienjoin Gentier from interfeting with Cigson s dich
rghteand wor Ondppest, the cort beld st Cargon had s veseed ditch riphtonder an Urepon stabite
similad 1o RS 2339, and held that the right {o ¢izan and repair was sot dependent on amy express teservation
i adeed to the patentes.

The casement holder's failure to maintain and repair dn cascment violates the rights of the servient
owner and sould be § Habilivy should the servient owner’s property be harmed. T Coulsen v dherdeen-
Springfield Condd Co. A7 Hdaho 515, 277 P 3421918, the servient owner’s pure-bred ball dled afier
fathing into Y8 galch of considorable dimensione” sroated by the canal company’ filure o mainizin 2
waste diteh. 47 Idaho at 623, The canal company argued that the 1891 Act pave it the reht o exclusive
possession of the rightsofyvay, which meant that the budl had trespassed.. The court rejocted this arioument,
holdimg thas thecompaay “waspnder the duty of mainsining s waste ditchiin substantially its orighngl
condstion.,, The failure of [the comparny] terepairor guand amonuty to scticnshle neglizence’” Id st 631,

Oregon and Idako have different approaches roparding contadbution fromuthe servient gwnsr and
casement holder for the costs of repairing and mainiaining an easgnsent used by both partize: In Uregon,
suckoests can b apportionsd snguitably bassd on use of the susement by the serviestand dominand estates.
Van Nagta v Npsy 303 O 204, 334, 278 Pad 163, 173{1954) Incidabos howevern the easement holder
has the duly-of maintaining the casement even if the servient owoer uses i hut this “does oot menn tha
the casement owner s vequired to nisiniain and repair the easenent for the benefit of the servientestaie.”
Wolkerv. Hoozer, 140 1daho45L; 456, 85 P34 09, 7402004} Contribution for nuintensnce costy-incurred
by the dervient owaer i available if the casement owner s Jevel of meinienanse (reales "an additional
burden on the. . eetviont gstate.” . Couds in Washingion have vot to sirectly address this issue,

Pormitied Uses and Modification of Use

Aneasement doss not convey the unlimited nght fotse the coversd propety. The rights.of the
easernent owaer Sremeasured by the purpose and character of the sasernent. "Fhe vse of the easement is
limited o the tse thet is reasenably necessary and conventent for the intended purpose of the casement,

As noted above, in Fox v Miller, 150 F 320 (0th Cir 1908), the casement language broadly described the
uge ol the Jdsho vighi-ofoway as “logging purposes” The cour therelore held that the dghtofoway hiolder
was not restricted B ransporbing logs by road, Bumeorrmandoould float logs dovwn astrears focated
within the easoroent. O course; the Intended purpose iy not abways clesr froovithe sassroent languape itself
Interpreting an express casement ofton requires an tnvestipation of the fndenticons nd cireamsianess of the
parties atile time of the origing! grantorreesrvation; Thesednterpretive issues are particniacky problematic
forirnigation caspments, becauseruany of themvare veryold and theshamcter of thesreas where they pxdst
has hikely changed dramativaliy over the years,

In Jewedl v Krog, 268 Or 103,317 P24 637 (1973}, the Jowells cwned proparty for which 3 spring
supplied fmigation water, A prioy owvner granted a neighbor the sight touse M0 gallong por day Bom the
spring. Thespring was-located dn g ravine; its water was retained by o thres-foot-high rovk and earthen

carlier agre :
all without the Jewella” pertuiasion. The court found that & larger reservelr was raouived o enabic full
wse-of the S50 pallons per day, and that the changes made on the dowells! land were consistent with and
neoessary for the Kroos use.

Generally, unless the cazeroent containg a5 axpress siatement 1 the conirary, use of an easemsnt may
be adiusied 1o confony 5o newly ariging nesds that the partigs ressonabiy should have eapected fo develop

Y fvihe pataral use of e land woder theeaseraent, 3eg e, Soydstun Beach Assocov Allen, 11 Tashe 375,
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T33P B4 (Jdaho App 1986), Logan v Bradrick, 28 Wash App 796, 631 BRJ 429 {1981 This ponciple
is Bmited, however, by the rile that an sasement owner may not materiaily increase the Burden or impose
aew burdens on the underlying lacdowner. Balancing these concsims i not always sasy.
v The use of preseripiive casements may tleo bo adiusted. Justas with sypress casenients, sdjustinenis
- toiuse of preseriptive easements cansiot place an unrsasonasbils buslen oo the servisnteatats. Soe Pirebnh
v Horing, 288 Or 607, 607 P24 1235 (1980, Gidbeny v Baivshaupi, 8 Idsho 633, 870 P2 8700977
Empmvcmeszta
B general, an casementowner fay the vight v iniprove airsesenent, bot oty to the extent that the

improvement doos not increase the burdon on the servient ownes. Guillsea Livernois, 207 Mass 337,
3 WEZd 921 (i937). “ltiywell setled that the owrer of wiveaserment cannst changs (15 charaotey, &
muterially increase the burden upon the servient esiate, or iijuriously affeerthe righis of other persons, bt
erithin the-Himits named be way mukerepains, Improvements, prohengeythatdo soteffoc g substance.”
Wright v dustin, 143:Cal 236, 233, 76 P 1023 {18904}, Statecourts across the country ave sphii gn whether
- an eassroent holderacigwithinthe scope obits easement-when ivupgrades s inrlgation ditches; For
- example, In Papa vFlake; 18 Aviedpp4B€ 503 PRISTL{1972); thecourtheld that Hnlng ap existing
- ditch with concrete was withng the scope of thecasement. & Cabfornia coury, bowever, has held that lining
a-ditch with-Gunite (o limit feakage) was outaide the scope of the easernent. Krioperv Prcific Gus & flec
O 119 CalApp 34 137,173 Cal Rpwr 753 {1981
Of the theee states examined herein, sasement holders in Tdihe have the clearest right to iinprove the
- water delivery aystems located on casereenis. An casement bolder find the sevvisntowner) hag “the right
1o place {a ditch, canal, Interal, or deain} it 8 buricd conduit within the cazement orright-ofway on the
- property of another.. .50 long as the pipe and the constniction i accomplished ina roanuer thet the qurface
- of tho owner™s pmpeﬁv snd the owner’s yse thereolis not dismupted and is restored o the condition of
dianent property as cxpeditiotsly as possibie, bt ne donger tan ey 30 dave efler the completiog.of
soustraction,” 10 42:1207,

T addition, Idsho courts luvve held that other tinproveonts ory fail within the scape of secondary
casements: Tovtbbor, 119 Ity 844, wechool disteiot sought to bonyen frripaton diech rinndng 200088 16
property i order o conetruct & now gherasntary schsol, The easement swaer spproved the bunal of the
ditch, provided that a concrete indet structure and ssfety/fmsh soreen wers condtactad vdthin the sassent
bat onthe adiscent pmpam OWE’!FE tand. Abboit, the adjacent property owner, sucd affer cousiruction
bepan; allegiop that the new features would increass the burden ou his property. The Idaho Supreme Court
aftirmed the iriaf court’s cc-s;ciusmn that the-dmprovements “were witlon the scope of the easeruentand did
noteularge the use of the castinen! orconstitiie an unrcasonable incrcage dnvthe burden of the sasement
oft thie servient estare” 199 idabho 80850, See aise Reynolds Frr Dise, p% Wdahe gt 334, 206 P2d at 788
{suggesting thal cacement Bolder coubd tmprove tesditci 1 mprovement is done {0 increase effeckive use of
water of o prevent wasic).

Adthouph imigation disiricts in Oregon Jack the statctory duthority to bury preensting ditchiss and

analea federal Distngt Conrt in Hregon weently tssund anunpublished decision Bolding that s eanal
casemant sectred under the FRG L Avt can be convertedito suied pipetine. In Swalfey Frripation Dist ©
Afvis, Moo Civo 04-1720:A4, 2006 WL 508312 (D i Mac &, 2606 (unpublished), fhe frigaton distvla
seugh‘t declaratory relisf when landowners obfseted io fts plans o replace fve miles of 2 canal with a
pipeline burled within the original easenent. The imgation district stressed that in replacing the canat with
& pipeline the casoment by st nsed for frigation, and 1t protaites water conservatipn, clean water supplics,
and the efficient delivery of iyiganowwater. Focusing ow thelanguape of the 1891 A, the courtnoted
that everribouglyitonly referred o vanaleand diches, the fght-ofoway granted wag expressly for iidiganon
~purposes. Bebving on Oregon commen law, thevourt held that the brlpation disipicts methodof weew
net Hrotted to open canals and ditches. & pipeline wonld beused forthe ssrae purpose as the exzstmg
ditch and would net incease the burden on the servient sstates, Although this decigion is onpublished and
nonbinding as precedent; # may bedndicative of the judiciary’s corrent perapective.

Other Oregon cases pertiining 19 casement uses alsp sugpeost that byprovementis allowed. In

Yosode L REH E S BV RIS A) the Dot B promt Ut indivted Thut 4

vounts had adopied the gencal rule that the grant of dneassrentinchudes the nght todewhi ateveris
necessary {ooeepairs. In that case; easement ovwner (Foole) wianted o subdivide his property, butrieeded

& botter rosd” 0 ranet km:s ordinances. $66 O at 156, He coustructed an improved road over a 56t
sasement he had purchazed fom the plaintiff. Theopurt hebl that the road expansion bad demaged the
plamft’s property, but o 'E bigcause Pmic, inadvertently pushed dirt cutside e 530- oot rightalway and
had gemoved several srustbees,. Bowever the consinustion ofan improved road overwhat was tikely 2
dist or gravel SB-dooteasemend wasriot deemed to begutside the'scope of the saserent awner’s tighia. Sew
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 wisn Hotohblsyy Youmg, A2 0r 446, 458, 71 P 324, 336 (1308)/which held thas the sasement holdet had
fight o level, gravel plow, pave, and even grade [right-ofway, and for the laer porpose g uprand use
soil so asto adapt it o the use accordad; angd to thenaturg of the way granted oe reserved.”

In Beenards v Link & Haynes, 199 Or 579, 245 F24 341 (1332}, the plaintiff landowners atterapied
to-extinguish an casementacrosstheirland that had been granted to-araibway company for the purpose of
transpoting dops by rail. Over fine, the easement owner had begun Wansporting fogs slony the casgment
by legeing truckeingtesdrobratbways, The plantiffsargued that the use-bad chanped beonuse the nieans
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o

oftmusportation had changad. The court dissgreed. Orting 2 long ine of English and American cases, the
sourt hold that “Ielasements, which sre one of the muimerous mstoumenialitios by which the day’s work 13
done, would thwart progress instead of facifilating it unless those who have casements can avail themselves
of the newerand improved methods in the use of the casemenda™ 199 Or ot 392, The cowrtrelivd heavily
on the histoncal shift from horse-drawn conveyaness 10 the automoebile. Case law resoundingly supports
the propontion that an casement originatly intended for tansportation of person or propetiy is not
extingorchad merely becaise the mode of vausportation changes dug muechinelngical advanvenient. By
analogy, piping ot ning of ditches could be considered atesheslopioaily advanced way of transpurting
wiater and may not iepresent 4 subsianiially diferent wse of the casement,

The situation 15 rourkier in Washingion, #f for no other reason than the dearth of relevant case aw.
The closest cage s Logan v Srodrick, 29 Wash App 796, 631 P24 435 (1981, in which the scope of
an enpress sasement was al issus. A 1865, the Broduicks granted the Logans, who oparated 2 lakeside
resort, a perpetuel sasement for Broad dovoss their propeity. The Logans gradiallv expanded the resor,
resuiting in increased foaffic oo the read, ool the Brodricke placed posts in the road do reduce sccess,. This
action resubied in ah initial court decision hnvting incteases in the volnme of ratfic using the casement
1o “Increases in population and use™ in the surrounding arca, 29 Wash App st 798 After seversl yvears
afincreasing traffic; the Brodooks partially blocked the road with & fence, vauging the Logang o sua. n
affiroring the'triad courts deorsion that the increased volune did aotoverburden the servient esiats, the
appeHate-court held that “njormal changes tn the manner of yae snd resulitng neede will aot, without
adegnais showing, constitiie an noreasonable deviation frorn the'original grant of the easement” and relicd
on the sssumption that “folienges o surrpunding conditions and mndernization of recrpationalvehicles
areto be reasombly contemphated” & at 8000 By annlopys Wasldngton courtsconld assume that changes
and improvements teowater delivery systoms shoubd be reasonsbiy eonderuplated by the parties unless the
casement containg lmiting langage.

A case about preaciipiive sagements alse sheds some behi on bow a Washington cotrnt might interpret
ihe seope of an expresgirngation easement. In Senis v Shoreridge Water Cooperative Oy o 4115301,
1998 WE 466665 {Wash App 1892) (unpublizhed), Benis purchased & bt onowhich Shoreridge’s 500kgalion
water fank had been located for 45 vears. When Shoreridge reploced the tank with 2 larger tank, Benis
suedto deferroine the extent of Bhoreridge’s tghis. The trisl court held thad Shoreridpe had 4 prescriptive
sasement, the size o which was hntted to e odghea] tank s phvsisal encrogchment on Beaid'viat. In
affinming the el comt’s decision, the appelinte sourt noted that “there is no Washington anthority quite on
point but that American faw generally recogaizes that proscriptive ensemenis are capable of “fithre change
and growthvinthe same way a8 ¢n casoment created by general language inan instrument would be,” The
seopeofexpress casomentsorested with goneral lnogange canchange pradasily o keep pacewith the
N norreal ohaopes hothe senvities covered by the sasoroent.” Tt ¥ (Gitagonsomitied),

The foregoing cases are infended to demonstraie the types of cases courts in theee theee sintes mighd
ook to m evaluating the issue of haprovemnents to irnigation ditches. In mumy all the ciroumstances
surrgnnding thecreation ofan sasementwill berexamingd bafores varistivwwill bepermiticd:
Techoologicaband evovpmic changes susy well provide a basis foramproving permitied uses, but sasement
helders should carefully analyvee each situation before inking sry action.

Tort Liability
Easement holders have cerlain duties toovard thivd parties that enter fands coverad by the easeraent:
her the third party bas beeninnited o soe business purpose

> 1

L
i

o

D

prohibited from crossing the land {e.g., when a coramoniy nsed path foliows an irvigation ditch). Generally
speaking, snoeasement bolder’s nnly duty of care towatd Boensses is not o witifully injiwe them: onthe
- pther Hand, for invitess, the easement holder st fake precsutions 1 averd sny masonably foreseeabls
nury. Martin v Houser, 299 F24 338 (%th Ciy 19823,

In Morsin, Houser owned an easemsnt worass Mantin's farm and had construcied an irvigation ditch on
i, Martingsonwas chasing estesycow on a path along the bank ofthe duch, when betripped sud fell mto
- the diversion structurs, ingucing himself Helying oneWashingion faw, the cont held that Martineand hig
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SR wers nor “heitees” of the easement inldery radhisr s most thesmsmnent holdesr sinply did nw f-‘)ﬁ*iii

- theny B travel o thecasement on the pathvabove the ditch. Matin and brs son wers thus mere “licensees,”
and 25 such, Houser owed theny only a duty notto willfully jure thenny As that had rot ceontred, Houser
wasnot lgble: Essenent holders in Washington and Oregorvare advised o be awarg ol auy third parties
thatusethe land sublect o the sasement, so determine whether these patties arsipvitess ornet, and To ke
appropriate stepsif therg aresny potentially dangerous featuresof the irngstion dlickorother Hcthties

1o fdabo, on theother hand; eae;emt‘m hodders are hold tothe standacd of reasonable care. To Befovn
v Amevican Falls Reserveir-Dizs, No. 2,97 1daho 034, 850 P2d 137 (1976, the servient owner susd when
the mainienance rosd slopg theside of 3 cangl running through his propedy gave way causing his soxck
and 420 bushels of wheat to-topple Inio ihe canal: Theddaho Supreme Count emremly deshinedton
- “the 3i(’£‘mee-in\'iiee-freﬂpéi serategones” and msiead held tha this sasementownsr g o be hsld o tﬁ:r:
generat standard 16 use ordinary care In e reanagereent of the catoment property” 87 Idahoat 656,

Effect of Bubsequently Enacted Law

Basements on private lands are governad by atate law and subject to state reganiation. Anirvigation

district’s uae of such easements, for example, may be répnlated in the same way that its dss of any.of the
rest of is property Isregulated. The main limits o such regulation are the “izkings” clanges of the US and
state constibitions aud the Bmi.on unreasnadhis ageney action Bund in siate and Bderal adminigtrative
procedures acts,

A somewhat more complex probitm anses when fedecel agencies attempt 1o regulate nse of
righis-ofway granted hy the foderal goverment. Brsush cuses, cassment bolders maysrges thas they
have vested or “randfathered vights tosounnug Wwopsraie thelr casenienty sxactly suthey did avthe tine
thecasoments vested, Unfortunately, this overstates theease. Courts that bave considered the matter have
held that federal right-ofway holders aresubject to “reasonable ropulation” by federal sgeneiss, regardless
of when the right-efeway was acquired: Seg, eg., ddwms v United States; 3 F3d 1254, 1260 (4th Cir
1993 {"Forest Servipestill hug the au?horify to reasonably repulate” avested RE 2330 water casementy;
Girindstone Butie Project v Kleppe, 638 F2d 10D {9th Cir 1981) (0 exercising discrstion o mposs tenns
and conditiong on pre-FLEMA rights~0f«way, the Secretary of the Interior suust coraply with the Mational
Environmental Policy Act).

nSlo Counte Rd, of Sup v, v Glichman, RO3 T Supp 758 (1 ey 1993, the oourt added that
regulziions that prohibit the use of an caseroent, of are en steiagent as o amount 1o prohibition, are not
“reagonable” I at 764 (otting United States v Doremus, 388 P24 630, 632 (8t Cir 1989}, In 8o,
group of landowners and ranchers in Elke County, Nevada sted the US Forest Service (Forest Servies),
secking o enivin 5 fnterforonce with fhe landovaers” use of RS 2339 dilch riphits atross national forest
and. The andowners had attempted 1o malntain and fmprove century-old diveraion facilities at springs
loecated in the Humboldi Mational Forest. The government brovght misdemeanor charges against some
tandowners and allepedly threstened atherywith eonminsl prosecution. The LR District Count {)r V(‘\':B(id

imzifai the irntgators requosted-inpanction and hold that, Sven sssuingthe vanchorg hadwvalid BE 2339
rights-ofweay, they were still reguived w obtam 3 specish uge permit from the Forest Service bbf&f\,
perfmmmg sny ditchemainienance of ingprovement in the national forest, The court-did note, however,
thatthe Forest Service wagnatat Hbertyto probihit theranchers from exercisingthetr vested rights oz to
regidate them so stncthy that e de fasto prolubitiorowas tnposed:
Endangersd Species At

The Endangered Species Act (BSAL, 18 UBC § 1531, #f seq.; can affoct ditch, cenal, sud pipeling
sasements involving the federal gavernment. ESA Section 7 requirss daderad sgendiss o consuit with
= sl Secrstary of the Intenior or Cotnmerce Seeretarval any dgency achion “;w? d eopandize any endangered
= or theeatened species, or degtroy or adversely modify habitat of auch species.” 16 USCT § 1538(23(2). This
= section, however, doze not apply o 2asements created pursuant to BS 2339 or the 1871 Act unless the
&e=sanwnt holder wanis to take an action that “regnives a substantial devistion from the {original] grant”™ 43

RIZ8OTANEG) In Wastorn Watsrsheds Profect v, Molgifo 4658 3 109 {0t Cir 20808}, & conservativn
: group alleged that the BLM had violated section {¥¥a) by Aqu"v';ng t(; d versians of water for i3t1gaixfm
: Asing bj‘g SRS B2 _.td §‘ FENUANt I : 2 ; ¥
: hoidin that fhis did nint qualify as an “epenoy action,” as the BL v’l c\;uid ('-nlv rogulate prek § PM A
“diversions ilithere iy g substantisb devintion truge o lesations™ Jd a 1RO {eitanonys oimitied).

: Note, however, that seotion ¥ of the ERA, which prohibiis any poreon from“isking” Hated apecies,

- appliesto the use of off casements, 16 USC § 1538, Water providers should be cognizant that the oreation,
- maintenanse, andase of private easements coutd reslivin the ke of sted speores; and fake avgens o

- minumize lsbility exposure,

12 - Copyright® 2007 Enviroioch Publications; R”pmductseﬂ without pennission § ut"wti prohibiied:
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Traneferaf Kasemsnt Rights
Adtranefer of secviord praperty o a third party does not free the propeity of the burden of the sasement
unless the grantes i 4 bons fide purchuser without knowledge, or actual o corstructive notice of the

afservient property orany sther thivd party antomatioally hes constmctive notice ol casements proparly
recopded in county deed records 30 §5-81 L ORE 93,718 ROW 6508870 A purchaser withalso be
considered on sotiee of any cuisting sorvitides apparent rome . physisal inspection o the property. See
0 42-1102; Sthvernale v Logan, 282 Oy 200, 207, 448 P24 530, 333 (1948 {parties nee charged with
constructive Knowledge of cazement if they should have kaown, "y using reasonable observation and
inteiligenes,” that propeny was subject 1o casementy and Peferson v, Badsr 48 Wash 339,93 B 519 1908)
Thus, apurchaser would Hkely ke title subject to unrscorded sassments for such things a5 pipclines or
ditchey when the sxisionees of sush cassrients might be inbired frominspenting I properdy.
Anrascrosns appurtenant i land wamomstically pans feresd by wtansfer of the geiate, or poron
thereof, 1o which W sppuriaing, Suchicasements cannot be transtorred independently of the domdnant estate,
When & doninant estate i gubdivided, each grantec fe glven g right to afl appurtenances. Therefors

| an casement appurtenant to the eative property will centinne 1o be appurtenant to cach of the subalivided

- parcels. An incressed burden on the servient estate that niight ungeasonably interfare with the servient

- gwner's rights; however, wold not cresie essenionts identicel to the voderlying eassrent, Unless

- specifically provided ctherwise, theundedying casement is apportionsd between the grantees in proporiion
- t0 the conveyance o eack See Buhnkev dubers, 58 Or 6, 113 P38 0511 {water right passes io same

- propattion asland sold bears toentive tracty; Hoffeon v Skewis; 35 Wash App 673, 668 P2 1311 {1980
 {subdivided parcels entitled to use-casement-for ingress and egressy and Russell v Irish, 20 Tdaho 194, 113
- P01 (1811 (appurtenant wvater right passes (o gubdivided land in same proportion ag land was divided),

Termdnation of Bassrenty and Rights-af-Way
An cazerard can be exiinpuished by 4 conveyancs in which the casement holder refeases it interast

 in the gervient estate. The release should be wriiten and should comply with the formalities of the statate
- of frauds (requirementa under eondracs Iaw). If howsever, an Sasement Bolder orally réleases the servient
- setade anibithe dwner of the Servient estile, lp reasonable reliinos, substantially changoesits podition i
- detriment, then the oral release will be Mnding on the casement holder. The caserend Kolder in that event
18 squitably estopped fiom denving the release. Ses, ep, Heg v Alldredee, 137 Wash 2d 154, 1372349
- (2008} sl Plaendler v Bryce, 195 O App 561, B P3d 1146 (2004) Aneasement is alan extinpuished

when ity statedduranon b expired or when the gpecifio purpise forwhich fowas pranisd van oo longer

| beosorved by is condinuned existence. Aden, cortai casements may be canceled by the landowner i the
- cuzenient holder has breached amaterial terny of the cagenment document,

Forfelture and Abandonment
Arveasementosases W exisbwhen itis abswdoned. Thisdossnot mean, bowever, that sn easenent

- bolder nyust make cordinuensuse of an casement onos the inferest 1s croated. Abandonment tequirss prog!

that the easement owner fafended o permaneutly abandan the easement. A vanation i the usemade of

- the casemient does ot nevessaribyandicste that intent: Nouusealong isalsodnsuificient svidence of infent
- to abandon. Sew egg Feg) 157 Wash 2d 154 Powers v Coos Hap Lumiber Co, 200 0r 329, 363 PRI S13

o
{1933%; and Ado County Farmers ' Ir Co. v Formers Canal Cos, 5-1dabo 783, 51 B Y90 {1898,
ihe need to use an cazcment hag not vet arizen, the sasement will not be deamed abandonsd by the

- mere passage-of Hme. See, og Dwinn, 75 Tdaho 243 (faibire to-constenct frrigation dilch dossnotshow

intentto abandon casement), Fowevey, nondse i refovant evidence oF intent to shander, nless the nonyuse

- 15 die it forces Boyend the casemestownes 'woontrol Jon'W Bruce & Tames W Bl Jr, The Lovgf

- Bosepients and Licenses in Lond § 05{27 at 9232 (1938). Noruse for a substastial duration may give tise
- to the inferenee of intent fo abandon. A greater depree of evidence will probably be required 10 establish
- ahandoumsnt when such 2 fnding would resultin forfelture of @ vainable right

Preserviption
satuge e subizot t bostile mksover Arressemsn raay be ks by “prssedption™
i ’ 3 1153 i ~$~h¢ ,-»-‘_;‘\\q;x'\}.\ 1 .V-'d‘
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by preseniption{seeabove). Theon & presoription negessary for fenmination aud
that nesessary for oreation is that sdyvensity may bemors difflenitse establishwhen proving termingfion
of arcasement. Becauge the owner of the servient estate s erditied o use the servient land sz ownerof
the land, the prescriptive period will not begin unless the use by the owner of the servient eetate i cloatly
rusonsistentwithahe useiofithe sasement. Dumming diichies and locking headpaiss gy condtiuie stich
inconsistent use. Ivigafion casement holders subiject to such bebavior can avoid losing their cagements

- gither by formally permitiing the behavior and iz tendering i not adverse, or by challenging it in court.

CopyrightG 2007 Envirotech Publications; Reproduction withaut penmisaicn stricily prohibited.
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PROTECTION OF EASEMENTS AND RIGHTS-OF-WAY
The foliowing section brielly reviews common forms.of legal sctions that water comveyors nuight
- asede resolve dispuies.and provides e basis understanding of the potential fegal means of profecting thelr
- vighis. Parties involved in tigation should always congnlt with counsel at the sarlicsd possible stage.
Luict Thtle
{n ldahe, Oregon, and Washington, s sult toguiel title 5 s stutuiorycivil sotion.dn whick the court

- REPGST 2B 610 Hithescien coneerns federbland, an crsomentowoer resy bring st anderthe Guier Titde
Act{Z8 USC §240%) This statate provides s Hraited warver of foderal soversipn oty by alloseing
& private plaintiy toname g federal agency as a'defendant v an action to “adindionte & disputed title foreal
property wywhich the United SMutes claims an intopest” Jd jepe ddame v Unived Siates, 3 F3d 1254 (Bth
Cir 199 fontet title sult brought by holderofpublic highway casement cressing US Forest Servics landy
Potentiabplaintifts should-beawar of the 2oyvearstatuteol imitationsunder this st The peuicd wns
from the first e the plaintll possesses s reasoneble swareness that the government ¢inims sone Inisrest
adverse to the piaintiff. See Overland Ditch & Reservoir Coov Untted Staces, o, Civ, AS6 DITSY, 1996

WL 324848927 (L Colo Dee: 16, 1994 (citing Knappv Uniled Sares, 636 P24 279 {10th:Cie 19803,

Reclarstory or Injunciive Relief

Dus s the sintuloryrequiraiments of pguiet bile acton driigation districts and other easement
Holdars often seek teresdlve disputes through suits for declamatory or inpunctiverehief, See, a g, Nompa
& Merictian ey DNixe v Musyel], 139 Tdahe 28, 77 P34 868 (2G03Y, Aricssona Braubman, 111 OcApp

57, 824 P2d 1174 {1992} and Sunnpaide Valley frr Dise, 4% Wash 24 873, A declaratory judgmient
tsan enforceable stateneent of the rights aud duties between the partics tothe sult. An infanction s an
enfroeabile prokibition of certain acton, These forms of reliel ate approprisgte for an sasement holder
gepking, for exaniple, 3 deteominatinn that a partioular caseruent 1s valid, and an injunction prohibitiag the
landowner from interforing with the use of the cazement,

Thistyps of action s brovght as 3 soit in squily and doss not requirs the plainiifl o allept that any
sctual dantags has ve cosurred - ondy that disre g arsubstantad threat thay v will vecur Foringancs,
suchia suit may be appropriste when recidential development iy gradually epcroaching owoan ireigation
cansborwhen s landowner bas sent the cesement holdera letterstating that the owney plans o fock s gates

- and not penmivtbe susoment holder gocess o waintain orrepair ity cansl

: Trespass

Trespassisan action that affords the plaimiil damages and injunctive relief for a defendant’s
wanthorized eniry onlo real property in whivh the plaintiff has exchusive rights: Axn casement holder
gensrally doesnot have dn exclosive miersstin the Band coversd by an cassment. See Coulren, 47 Tdatin

613 A& trespassaction penenily dove not lie agatnst the landowner; instead, quist ditle, declaratory, or

imjunctive relief is appropriate. Hut tréspass actions may be bronght against thind partics with noclaim to

the land. Bilewy Paisfep, 1840747, 21 P934 (188%) {cwner of sheep that fouled mining water.ditch Hable
in trespass fo ditelyowners).,

Private Nulsance

Mudsances are either “private’™ or "pablic.” Incither case, the toushstone of Hability s whether the
defendant has "unrsssonsbly interfored?” with the plaintiils enjoyment of @ public or private property right
Any person whose property or pessonal enjoyment of bis or her property i affected by a private nuisance
miay maintain e clann for dempes. 1C 524 NpORS HE3505; ROW 7.48.024.

As s thecase for frespass, nuisancs actions are generaliy not the most dlreet o appropriate means of
resplving dispotes with landowners, but they can be gffective when third-party sctions interfore with ag
easement bolder’s righiswnderan cespment. Eor nstaoseya nuissuss action maybe spproptate whewtlid
pasties not subiect to the torms of the casement are polluting an urigation dich, interfering with acesss 1o
the diteh, or endangering the lateral support forthe diteh,

Challenge to Agency Action

As disoussed shove, government sgenciss will sometimes attempt o rogulafe an casement hinlder’s
use-of its-eazoment-righisin soway-thstsubaantislly interfetes-with-the water convayance-goaleHaueh—-
mitters cannot he resoived by infonmal nggotiation with the apenty, htigation may be pussued under the
steteor federad administiative procedures acta. The casement holder’s claim #8 typleaily that the spency’s
reguliitory decitinn or acion s uoreasonable (e Madilrary and capacioue” ot unainbiorzed by safide,
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