DECISION OF DESCHUTES COUNTY HEARINGS OFFICER

FILE NUMBERS: 247-14-000250-CU, 247-14-000251-1P

APPLICANT: The Tree Farm LLO
400 N.W. Franklin Avenue
Bend, Oregon 87701

FROPERTY OWNER: Miller Tres Farmm
110 NLE. Greenwood Avenue
Bend, Cregon 8771

APPLICANT'S
ATTORNEY: Jeffrey G. Condit - Miller Nash LLP

111 8.W. 5" Avenue, Suite 3400
Portland, Oregon 87204

OPPONENTS’

ATTORNEYS: Myies A, Conway - Marien Law

404 3 W, Columbia Strest, Suite 212
Bend, Oregon 87702
Attorney for Rio Lobo Investments
Paul Dewey - Central Oregon LandWalch
50 8.W. Bond Strest, Sle. 4
Bend, Oregon 87702
Attorney for Central Oregon LandWatch

REQUEST: The applicant requests conditional use, tentative plan and sile
plan approval for a ten-lot cluster/planned unit development (PUD)
on a 107.6-acre parcel in the RR-10 and WA Zones north of
Skyliners Road and west of Skyline Ranch Road on the west side
of Bend. This proposal is identified as “Tree Farm 8.7 I is part
of a proposed 50-lot cluster/PUD on five contiguous legal lots
totaling approximately 833 acres, identified as "The Tree Farm.”
The applicant submitted four other applications for The Tree Farm
{Tree Farms 1, 2, 3 and 4}, with the following file numbers:
Tree Farm 1. 247-14-000242-CU, 247-14-000243-TP
Tree Farm 20 247-14-000244-CU, 247-14-000245-TF
Tree Farm 3. 247-14-000246-CU, 247-14-000247-TP
Tree Farm 4. 247-14-000248-Cl, 247-14-000248-TP

. STAFFREVIEWER: Anthony Raguine, Senior Planner
HEARING DATES: November € and 20, 2014
RECORD CLOSED: January 13, 2015
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i APRLICABLE STANDARDS AND CRITERIA

A. Title 17 of the Deschutes County Code, the Subdivision/Partition Ordinance:
1. Chapter 17.08, Definitions and Interpretation of Language
* Rection 17.08.030, Dafinitions Generally

2. Chapter 17.18, Approval of Subdivision Teniative Plans and Master
Development Plans

* Saetion 17.16.100, Reguired Findings for Approval
* Section 17.16.105, Access to Subdivisions
* Section 17.16.118, Traffic inpact Bludies

3. Chapter 17.38, Design Standards

*Bection 17.36.020, Strects

* Qaction 17.38.040, Existing Sireets

* Section 17.36.050, Continuation of Streets

* Section 17.36.080, Minimum Right-of-Way and Roadway Width
* Section 17.36.070, Future Resubdivision

* Bection 17.36.080, Future Extension of Strests

* Section 17.38,100, Frontage Roads

* Section 17.38.110, Strests Adjacent to Railroads, Freeways and Parkways
* Saction 17,386,120, Street Names

* Section 17.38.130, Sidewalks

* Saction 17.38.140, Bicycle, Pedestrian and Transit Reguirements
* Section 17.38.150, Blocks

*Secton 17.36.160, Easements

*Section 17.36.170, Lots ~ Bize and Bhaps

* Boection 17.38.189, Frontage

* Section 17.38.180, Through Lots

* Zection 17.36.200, Corner Lots

* Section 17.38.210, Solar Access Performance

* Spction 17.36.220, Underground Facilities

*SKeotion 17.38.280, Fire Hazards

* Section 17.38.280, Water and Sewer Lines

* Saction 17.36.280, Individual Wells

* Section 17.38.300, Public Water System

4. Chapter 17.44, Park Development

* Section 17.44.010, Dedication of Land
* Saption 17.44.020, Fee in Lisu of Dedication

5. Chapter 17.48, Design and Construction Specifications

* Section 17.48.148, Bikeways
* Santion 17.48.180, Road Development Reguirements ~ Standards
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* Section 17.48.180, Private Roads
* Section 17.48.180, Drainage

B. Title 18 of the Deschutes County Code, the Deschutes County Zoning Ordinance:
1. Chapter 18.04, Title, Purpose and Definitions
* Section 18.04.030, Definitions
2. Chapter 18.80, Rural Residential Zone — RR-10

* Saction 18.80.038, Conditional Uses Permitted
* Gaction 18.60.040, Yard and Sstback Requirements
* Section 18.60.060, Dimensional Standards

3. Chapter 18.88, Wildlife Area Combining Zone ~ WA

* Section 18.88.010, Furpose

* Section 18.88.020, Application of Provisions

* Spotion 18.88.040, Uses Permitied Conditionally
* Section 18.88.050, Dimensional Standards

* Section 18.88.080, Siting Standards

* Section 18.88.078, Fence Standards

4. Chapter 18.128, Conditional Uses
* Saction 18.128.015, General Standards Governing Conditional Uses
* Spction 18.128.040, Specific Use Standards
* Saction 18.128.200, Cluster Development (Single-Family Residential Uses
Onily}
* Section 18.428.210, Planned Development

C. Title 22 of the Deschutes County Code, the Development Procedures Ordinance

1. Chapter 22,04, Introduction and Definitions
* Soction 22.04.020, Definitions

2. Chapter 22.08, General Provisions
* Section 22.08.0208, Acceptance of Application
* Baction 22.08.030, Incomplete Applications
* Zection 22.08.030, False Statements on Application and Supporting

Documents
* Section 22.08.070, Time Computation

3 Chapter 22.20, Review of Land Use Action Applications
* Saction 22.20.085, Modification of Application

4. Chapter 22.24, Land Use Action Hearings
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* Soction 22.24.148, Continuances and Record Extensions
Deschutes County Comprehensive Plan
1. Chapter 2, Resource Management

Oregon Administrative Rules {OAR} Chapter 880, Land Conservation and
Development Commission

1. Division 4, Goal 2 Exceptions Process

* OAR 660-004-0040(7), Application of Goal 14 (Urbanization} to Rural
Residential Areas

2. Division 11, Public Facilities Planning

* AR 680-011-0085, Water Service to Rural Lands

FINDINGS QF FACT:

Location: The Tree Farm including Tree Farm 5 has an assigned address of 18800
Skyliners Road, Bend. The Tree Farm consists of Tax Lots G202, 6205, 6207, 8208,
6209, 8210, 6211 and 6213 on Deschutes County Assessor's Map 17-11.

Zoning and Plan Designation: The westermn approximately 383 acres of The Tree Farm
are zoned Rural Residential (RR-10) and Wildlife Area Combining Zone (WA) associated
with the Tumalo Deer Winter Range, and are designated Rural Residential Exception
Area (RREA) on the Deschutes County Comprehensive Plan map. The eastem
approximately 140 acres of The Tree Farm are zoned Urban Area Reserve (UAR-10)
and are designated Urban Area Reserve (UAR) on the Bend Area General Plan map.
Tree Farm & is zoned RR-10 and WA and is designated RREA

Site Description: The Tree Farm, of which the proposed Tree Farm 5 is a part, is
approximately 533 acres in size, irregular in shape, vacant, and with varying topography.
The dominant topographical feature is a ridge running southwest to northeast forming
the southeast rim of Tumalo Cresk Canyon. The top of this ridge is generally fiat 1o
rofling, with steeper stopes in the northwest where it drops off toward Tumalo Creek
There are views of the Cascade Mountains from the western part of this central ridge
and views of Bend from the southeast side of the central ridge. The property has
scattered rock outcrops. Elevation ranges from approximately 3,700 feet above mean
sea level (AMSL) on the east side of the property to approximately 4,000 feet AMBL in
the center of the property. The western part of the property drains west to Tumalo Creek;
the eastern part drains east {o the Deschutes River.'

The western portion of The Trés FEiy 8 coversy with o mativs forest nonsisting of -~

ponderosa pine and western juniper trees and native brush and grasses. The record
indicates The Tree Farm property has been managed for fimber production. The

! The Tree Famm topography is described in detall in the Hearings Officer's sile visit report dated
December 8, 2014, and included inthe record.
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applicant’s burden of proof states, and the Hearings Officer's site visit observations
corfirmed, that there is very litle old growth timber on The Tree Farm. Much of the
sastern part of The Tree Farm is covered with sage-steppe vegetation and few trees.
This part of the propery was bumed in the 1880 Awbrey Hall Fire. Portions of the
burned area have been replanted with trees, although my site visit observations
confirmad these frees are too small to be harvesied. The property is traversed by ditt
roads that were part of a logging road network. These roads can be seen on aerial
photographs included in the record and | observed them during my site visit. The
applicant proposes to obliterate much of this dirt road network and to revegetate the old
road beds. The property has wire fencing, maost of which would be removed.

Tree Farm 5 iz 107.8 acres in size and is the most westemn of the five cluster/PUDs
making up The Tree Farm. It abuts Tree Farms 3 and 4 on the east, Sheviin Park on the
west, Skyliners Road on the south, and undeveloped UAR-10 zonsd property on the
northrand northeast,

& Surrounding Zoning and Land Uses:

West Abutting The Tree Farm on the west is Sheviin Park, a 652-gore regional park
consisting of open space, an extensive trail network, and some developed amenities,
Sheviin Park is owned and managed by the Bend Metropolitan Park and Recreation
District {park district), and is zoned Open Space and Conservation (OS8C). Near the
southwest corer of the subject property is the City of Bend's Outback Water Facility,
consisting of groundwater wells, pumps, above-ground water storage facilities, and
water pipes conveying water into the city. Existing ulility poles and overhead lines run
along the north side of Skyliners Road to ssrve this facility. To the west and southwest
across Skyliners Road is public forest land zoned Forest Use (F-1) and managed by the
USFES as part of the Deschutes National Forest (DNF). West of Sheviin Park is private
forest land zoned F-1. As of the date the record in this matter closed, the largest part of
this private forest land, approximately 33,000 acres in multiple tax lots, was owned and
managed by Cascade Timberlands Oregon LLC (Cascade Timberlands). Qther private
forest-zoned parcels o the nodhwest of Sheviin Park are much smalier.

North. To the north of The Tree Farm is g 378-acre fract of vacant land zoned UAR-1D
and owned by Rio Lobo Investments LLC (Rio Lebo).

East. To the east are Tree Farms 1, 2, 3 and 4, and vacant fand owned by Miller Tree
Farm and zoned UAR-10, Farther east are thres public schools within the Bend-LaPine
School District {(school district) ~ Miller Elementary School, Pacific Crest Middle School
(under construction), and Sumimit High School. The schools are located within the Bend
Urban Growth Boundary (UGB) and city limits and are zoned Fublic Fagcilities (PF). Also
to the east within the Bend UGE is NorthWest Crossing, a mixed-use development
including residential, commercial, industrial, and public facility uses on land within
multiple city zoning districts.

Farther southeast is the Tatherow Destination Resort developed with dwellings, a goff
course, and a lodge.
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£ Land Use History: The Tree Farm property has been owned by the Miller family since
the 1950's. The record indicates this property historically was managed for timber
oroduction as part of the larger Miller Tree Farm, including periodic harvesting and
thinning activities. Approximately the eastern half of The Tree Farm was in the path of
the 1990 Awbrey Hall Fire which bumed several thousand acres between the northern
edge of Sheviin Park and U S, Highway 87 to the scutheast.

in June 2014, the applicant obiained lot-of-record determinations for The Tree Famm
property recognizing five legal lots of record (LR-14-16, LR-14-17, LR-14-18, LR-14-19,
LR-14-20). The applicant also obtained approval of ten lot line adjustments reconfiguring
boundaries for ths five legal lots of record (LL-14-17 through LL-14-28). Deeds reflecting
the adiusted boundaries of the five legal lots were recorded on October 17, 2014

F. Procedural History: The Tree Farm applications were submitted on August 5, 2014,
The Planning Division sent the applicant an incomplete letter on September 9, 2014,
identifying certain missing information and allowing the applicant 30 days to submit
additional information. The applicant submitted the missing information on Seplember
18, 2014. However, the siaff report states that because the incomplete lsiter was not
provided to the applicant within 30 days of the date the applications were submitted, as
required by ORS 215427(2) and Section 22.08.030 of the Development Procedures
Ordinance, the county considers the applications fo have heen deemed complete on
September 8, 2014. Therefore, the 150-day period for issuance of a final local land use
decision under ORS 215.427 would have expired on February 2, 2014,

A consolidated public hearing on the five Tree Farm applications was scheduled for
November 6, 2014. On November 4, 2014, the Hearings Officer conducted a site visit tv
the subject property accompanied by Senior Planner Anthony Raguine. Due to work
occurring on the nearby utility lines, some roads adjacent fo and within the Tree Famm
were not accessible, so the site visit was terminated.

By a letter dated November 4, 2014, the applicant requested that the hearing be
continued to NMovember 20, 2014, At the November 8, 2014, hearing the Hearings Officer
disclosed my limited observations from the abbreviated site visit, received testimony and
evidence, and continusd the hearing to November 20, 2014, At the continued public
hearing, the Hearings Officer announced my intention to conduct another site visit and to
issue a written site visit report. | also received testimony and evidencs, lefl the writlen
evidentiary record open through December 23, 2014, and allowed the applicant through
December 30, 2014 to submit final argument pursuant to ORS 197.763.

On December 3, 2014 the Hearings Officer conducted ancther sife visit o the subject
property and vicinity, again accompanied by Mr. Raguine, and on Dscembey 8, 2014, |
issued a written site visit report. On December 18, 2015, Mr. Raguine issued 3 staff
memorandum addressing the status of the proposed private roads in the Tree Farm. By
a letter dated December 22, 2014, the applicant requested that the wrilten record be

......................................................... extended to alfow additional time to respond to the staff memorandum. By an order
through January 8, 2015, and aliowed the applicant to submit final argument through
January 13, 2015, The applicant submitted final argument on January 13, 2015 and the
record closed on that date.
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Recause the applicant requested that the public hearing be continued from November 6
to November 20, 2013 (a period of 14 days), and agreed to leave the written record open
fram November 20, 2014, through January 13, 2015 (a period of 54 days), under Section
22 24 140 the 150-day period was tolled for 88 days and now expires on April 13, 20157
As of the date of this decision there remain 27 days in the extended 150-day period.

ER Propesal: The applicant requests conditional use, site plan, and tentative plan approval
o establish a 50-lot cluster/PUD 1o be called The Tree Farm on approximately 533 acres
west of the Bend UGR. The Tree Farm would include five contiguous cluster/PUDs with
a total of 100 acres of residential lots, 422.8 acres of open space tracts, and 10.6 acres
of road right-of-way. The boundaries of the five cluster/PUDs coincide with the
boundaries of the five legal lois of record recently reconfigured through the
aforementionad lot line adiustments. Each cluster/PUD would have ten 2-acre residential
lots, an open space tract, segments of the public and private road system, and mixed-
use trails connecting to trails in Sheviin Park and the DNF. Tree Farms 1 through 4
would include land in the UAR-10, RR-10 and WA Zones. Tree Farm 5 would be located
entirely within the RR-10 and WA Zones.

The subject application is for Tree Farm &, consisting of 107.6 acres with ten dweillings
on ten 2-acre lots (Lots 41-50) clustered along the eastern boundary of Tres Farm 8 in
the western portion of The Tree Farm. Tree Farm 5 would have an 87 4-acre open
space tract and 0.2 acres of right-of-way.® The residential lots in The Tree Farm would
nave access to Skyliners Road, a county collector road, via one public road, Sage
Steppe Drive, and five new private roads — Tree Farm Drive, Ridgsline Drive, Ridgsiine
Court, Golden Mantle Loop, and Canepy Court -~ over which the applicant proposes o
dedicate permanent public access sasements. Tree Farm Drive, Golden Mantle Loop
and Ridgeline Drive in Tree Farms 1, 2 and 3 would comprise the main PUD road. The
applicant proposes to develop Tree Farms 1, 2 and 3 concurently to establish this road
Access to the residential lots in Tree Farms 4 and 5 would be from Skyliners Road, Tree
Farm Drive, Golden Mantle Loop, and Canopy Court,

The applicant also proposes to construct a gated temporary emergency access road on
an easement extending from the southern terminus of Sage Steppe Drive al the
southern boundary of Tree Farm 1 south across the adjacent Miller Tree Farm property
to Crosby Drive, a public street within the Bend UGB that connects to Skyliners Road.

2 necause the 150" day falls on Saturday Aprit 11, 2015 and because under Section 22.08.070
weekends and holidays are excluded from time coputations, the 150" day is April 13, 2015,

3 Tree Farms 1, 2, 3and 4 would have the following characteristics:

¢ Tree Farm 1: Lots 1-10; 105.3 acres total, 81.1 acres of open space, of which 39.9 acres would
-------------------------------------------------------- belﬁthi‘RRAQ"VV?:\{}QM&{&,Qt‘s{ia}e‘]SCYE‘Sﬁfﬁlgm*tﬁ*w\l}ﬂ
s Tree Farm 20 Lots 11-20; 104.2 acres total 82.8 gores of apen spacs, of which 67.7 acres would
be in the RR-10/MWA Zones; and 1.4 acres of right-of-way;
& Tree Farm 3 Lots 21-30°106.9 acres total; 83.8 acres of open space. of which 82 acras would be
in the RR-10/VA Zones; and 3.1 acres of right-cl-way; and
o Tree Farm 4: Lots 31-40; 1095 acres total; 87.7 acres of open space, of which 85.7 acres would
b in the RR-10AWA Zones; and 1.7 acres of right-of-way.
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The emergency access would operate until the Miller Tree Farm property is developed
with public roads to which Sage Stepps Drive would connect.

Lots in Tree Farm 5 would be served by on-site sewage disposal systems. They would
receive domestic water fram one of three alternative sources: (1) exiension of and
connection to the City of Bend water system; (2) service from Avion Water Company; of
{3} water pumped from one or more private groundwater wells on The Tree Farm and/or
the adjacent Miller Tree Farm property. Tree Farm § dwellings would have fire protection
from the Bend Fire Depariment and police protection from the Deschutes County Sheriff.
The applicant proposes that the entire Tree Farm development would comply with the
“Eirewise Community” standards for fire prevention. The Tree Farm 5 open space tract
would be subject to deed restrictions preventing fulure development thereon.

H. Public/Private Agency Comments: The Planning Division sent notice of the applicant’s
proposal to @ number of public and private agencies and received responses from! the
Deschutes County Road Department (road depariment), Property Address Coordinator,
Building Division, Senior Transportation Planner, and Forester; the City of Bend Fire
Department (fire department); the park district; and the Oregon Department of Fish and
Wildlife (ODFW). These comments are sat forth verbatim at pages 3-@ of the Tree Farm
4 staff report and are included in the record. The following agencies either did not
respond to the reguest for comments or submitted “no comment” responses: the
Deschutes County Environmental Soils Division, Assessor, and Surveyor, the City of
Bend Planning Division, Engineering Division, and Public Works Depariment (public
waorks); the USFS DNF; the Oregon Department of Water Resources, Watermaster-
District 11 the school district; Bend Broadband; Cascade Natural Gas; Centurylink; and
Pacific Powsr. Agency comments are addressed in the findings below.

i Public Comments: The Planning Division malled individual written notice of the
applicant's proposal and the initial public hearing to the owners of record of ali property
located within 250 fest of the subject property’s boundaries, The record indicates this
notice was mailed 1o the owners of twenty-six tax lots. In addition, notice of the injtial
public hearing was published in the Bend "Bulletin® newspaper, and the subject proparty
was posted with a notice of proposed land use action sign. As of the date the record in
this matter closed, the county had received thirteen letters from the public in response to
these notices. In addition, four members of the public testified at the continusd public
hearing. Public comments are addressed in the findings below.

Ji i.ot of Record: The county determined Tres Farm 5 is a legal lot of record pursuant to a

2014 lot-of-record determination (LR-14-20). The current configuration of Tree Farm § is
the result of a series of 2014 lot line adiustiments (LL-14-17 through LL-14-28)}.

* The tentative plan for Tree Farm 1 also shows potential right-of-way for future exitension of Skyline
Ranch Road, a designated county collector dedicatad and improved in north and south of the Miller Tree
Farm and Rio Lobo properties. The potential right-ofway would extend north from Crosby Drive through
the Miller Tree Farm oroperty and the northeast cornar of Trae Farm 1 and onio the Rio Lobo property.
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18 CONCLUSIONS OF LAW!

A, SUMMARY:

The Hearings Officer has found that with two significant exceptions, Tree Farm 5 satisfies, or
with imposition of conditions of approval will satisfy, the applicable approval criteria in the
relovant administrative rules and the provisions of Titles 17, 18, 19 and 22 of the Deschutes
County Code. | have found the applicant has not demonstrated compliance with @ number of
criteria related to wildiife habitat and wildfire risks. Specifically, | have found the applicant's
proposed Wildiife Assessment and Management Plan (WMP) and Wildiire Protection and
Management Plan (wildfire plan) are not adequate, and cannot be made adeguate through
imposition of conditions of approval, to demonstrate the risk of wildfire can be reduced to an
acceptable level while protecting winter deer range habital. For these reasons, | cannot approve
the application for Tree Farm &, However, | anticipate this decision will be appealed to the Board
of County Commissioners (board). Therefors, in order to assist the board and county statf in the
avent of such appeal, | have included in this decision findings of fact and conclusions of law on
all applicable standards and criteria, as well as recommended conditions of approval.

B. PRELIMINARY ISSUES:
1. Completenass and Status of Application.

FINDINGS: In Juns of 2014, the county issued Int-of-record determinations written by Associate
Planner Cynthia Smidt and confirming the existence of five iegal lots of record comprising The
Tree Farm {({LR-14-16 through LR-14-20). Ms. Smidt also issued a series of decisions approving
ot fine adjustments for the five legal lots of record creating the current configurations of the five
Tree Famn developments (LL-14-17 through LL-14-26). Each of the lotline-adjustment
decisions included the following six conditions for final approval: (a) obtaining approval of all lof
line adjustments: (b} obtaining surveys of the reconfigured lots and filing the surveys with the
Deschutes County Surveyor;, (3} submitting to the Planning Division legal descriptions af the
newly reconfigured lots; (4) recording new deeds reflecting the new lot configurations; (5} paying
all property taxes for the affected tax Ints; and (6) complying with all development sethacks from
the reconfigured ot lines. The record does not indicate whether or to what extent these
conditions of approval had been met at the tims The Tree Farm applications were filed and the
record for the applications closed,

The record indicates the deeds required pursuant to Condition 4 of the lotline-adjustment
decisions were recorded on October 17, 2014, nearly ten waeks after the applicant submilted its
Tree Farm applications and nearly six weeks after the applications were deemed complete. Mr.
Raguine's September 9, 2014 incomplete letter for The Tree Farm applications does not referto
compliance with the lotline-adjustment conditions of approval. The record does include a copy
of an October 28, 2014 electronic mail message from the applicant’s representative Ramy
Mortensen to Ms. Smidt, copied to Mr. Raguine, stating the deeds had been recorded.

The burden of proof for each of the five Tres Farm applications states the property subject to

the application is a legal lot of record as configured on the submitted tentative plan, However,

these misstatements affect the Hearings Officer's consideration of The Tree Farm applications.

Section 22.08.035 of the development procedures ordinance siates:
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if the applicant or the applicant’s representative or apparent representative makes
a misstatement of fact on the application regarding property ownership, authority
to submit the application, acreage, or any other fact material to the acceptance or
approval of the application, and such misstatement is relied upon by the Planning
Director or Hearings Body in making a decision whether to accept or approve the
application, the Planning Director may upon notice to the applicant and subject to
an applicant’s right to a hearing declare the application void.

The Hearings Officer finds the applicant’s misstatements concern facts material to acceptance
or approval of the Tree Farm applications ~ Le., the legal status and configuration of the five lots
comprising the five proposed Tree Farm devslopments. However, the record indicates all five
Tree Farm applications were desmed complete as required by law. Moreover, the Planning
Director has nat declared the applications vold, and | find he is not likely to do so since he
referred The Tree Farm applications for & hearing, and the required deeds were recorded before
the recard closed. For these reasons, | find | may consider The Tree Farm appiications.
Nevertheless, | find that to assure all Iot-line-adjustment conditions of approval are satisfied, the
applicant will be required as a condition of approval, and before submitting the final plat of any
Tree Farm development for approval, to demonstrate to the Planning Division that all such
conditions have been met

2. Modification of Application,

FINDINGS: As discussed in the findings below concerning compliance with the PUD
requirements in Title 18, the applicant has requested approval of a numbser of exceptions to the
standard regulations for Tree Farm 5. Several exceptions were identified in the applicant's
burden of proof, and several additional exceplions were requested through subsequent
carrespondence from the applicant.

Section 22.20.055 allows an applicant to modify an application up to the close of the record, but
orohibits the Hearings Officer from considering a modification without the filing of a modification
application. Section 22.20.055(D) authorizes me fo determine whether an applicant’s
submission constitutes a modification, defined in Section 22.04.020 as:

* * > the applicant's submittal of new information after an application has been
deemed complete and prior to the close of the record on a pending application
that would modify a development proposal by changing one or more of the
following previously described componenis: proposed uses, operating
characteristics, intensity, scale, site layout {including but not limited to changes in
setbacks, access points, building design, size or ordentation, parking, traffic, or
pedestrian circulation plans), or landscaping in a manner that requires the
application of new criteria to the proposal or that would require the findings of
fact to be changed. it does not mean an applicant’s subimission of new evidence
that merely clarifies or supports the pending application,

The Hearings Officer finds the applicant’s requests for exceptions, and its arguments in support

...........................................................................................................................................................................................................................................

approval of various aspscis of the applicant’s proposal as shown an the tentative plans and in
the burden of proof stalements. | also find they constitute new evidence that clarifies and
supports the applicant's proposal, Therefore, | find | can consider all of the applicant’s requested
sxceptions without the need for modification applications.
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3. Effect of Split Zoning.

FINDINGS: The Tree Farm includes land in three zones -- RR-10, WA, and UAR-10 -
established and governed by three separate zoning ordinances - Title 18 (RR-10 and WA and
Title 19 (UAR-10). in the Hearings Officer’s decisions in Tree Farms 1 through 4, | made
findings concerning how these three zones would be addressed considering this split zoning,
the complexity of The Tree Farm applications, and the large number of applicable standards
and criteria in Tiles 18 and 19. | found | must determine whether applying the standards in
Titles 18 and 12 only to those portions of Tree Farms 1 through 4 located within the RR-10 and
UAR-10 Zones, respectively, would allow meaningful review of each cluster/PUD as a whale. |
found it would not, and therefore where feasible and appropriate for Tree Farms 1 through 4, 1
would apply the provisions of both the UAR-10 and RR-10 Zones to each cluster/PUD as a
whole. Because Tree Farm § is located entirely within the RR-1 and WA Zanes, | will not review
it under the provisions of the UAR-10 Zone or the Bend Area General Plan.

ADMINISTRATIVE RULES

8. Oregon Administrative Rules, Chapter 8§60, Land Conservation and Development
Commission

1. Division 4, Goal 2 Exceptions Process
a. OAR §60-004-0040, Application of Goal 14 to Rural Residential Areas

{1} The purpose of this rule is to specify how Statewide Planning
Goal 14, Urbanization, spplies to rural lands in acknowledged
exception areas planned for residential uses.

{2} {a) This rule applies to lands that are not within an urban
growth boundary, that are planned and zoned primarily for
residential uses, and for which an exception to Statewide
Planning Goal 3 {Agricultural Lands}, Goal 4 {(Forest Lands),
or both has been taken. Such lands are referred to in this as
rural residential argas.

{b} Sections {1} to (8} of this rule do not apply {o the creation
of a lot or parcel, or to the development or use of one single-
family home on such lot or parcel, where the application for
partition or subdivision was filed with the local government
and deemed to be complete in accordance with ORS
215.427(3) before the effective date of Section (1) to {8) of this
rile,

{c} This rule does not apply to types of land listed in (A)

{A} land inside an acknowledged wurban growth
boundary;

Tree Farm 5, 247-14-000250-CU, 247-14-000251-TP Page 11 of 91



{8} land  inside an  scknowledged unincorporated
community boundary established pursuant to OAR
Chapter 860, Division 822;

{C} fand in an acknowledged wurban reserve area
established pursuant fo OAR Chapter 660, Division
821

{0} land in acknowledged destination resort established
pursuant to applicable land use statutes and goals;

{E) resource land, as defined in QAR 860-004-0005(2);
{F} nonresource land, as defined in QAR 680-004-0005(3);

{G} marginal land, as defined in ORS 197.247, 1984
Edition;

{H} fand planned and zoned primarily for rural industrial,
commaercial or public use.

FINDINGS: The applicant and staff identified this administrative rule as applicable 1o Tree Farm
5 because the proposed cluster/PFUD is on land located outside the Bend UGB, zoned RR-10
and WA and designated RREA. The Hearings Officer is aware the county's RR-10 zoned lands
were acknowledged as exception areas at the time the county's comprehensive plan initially
was acknowledged in 1979, Therefore, | find the RR-10 zoned land within The Tree Famm
constitutes a “rural residential area” subject to this administrative rule because i is not included
in any of the exceptions in Paragraph (2) {¢).

{7} {a} The creation of any new lot or parcel smaller than two
acres in a rural residential area shall be considered an urban
use. Such a lot or parcel may be created only if an exception
to Goal 14 is taken. This subsection shall not be construed fo
imply that creation of new lots or parcels two acres or larger
always complies with Goal 14. The guestion of whether the
creation of such lots or parcels complies with Goal 14
depends upon compliance with all provisions of this rule,

{b} Each local government must specify a minimum area for
any new lot or parcel that is to be created in a rural residential
area. For the purposes of this rule, that minimum areg shall
be referred to as the minimum lot size.

{c} i, on the effective date of this rule, a local government’s
jand use regulations specify a minimum lot size of two acres

exceed that minimum lot size which is already in effect

{d} if, on the effective date of this rule, 3 local government's
jand use regulations specify a minimum ot size smaller than
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two acres, the area of any new lot or parcel created shall
sgual or exceed two acres.

{e} A local government may authorize 3 planned unit
development {PUD), specify the size of lots or parcels by
averaging density across a parent parcel, or allow clustering
of new dwellings in a rural residential area only if all
conditions set forth in paragraphs {7}{e}{A} through {(THe}{H)
are met:

A, The number of new dwelling units to be clustered or
developed as a PUD does not exceed 10,

FINDINGS: Fach of the ten proposed residential lots in Tree Farm 5§ would be at least two acres
in size, and the lots would be clustered aslong the eastern border of Tree Farm & and in the
wastern part of The Tree Farm. As discussed above, Tree Farm 5 would be one of five
contiguous cluster/PUDs comprising The Tree Farm, and establishing a total of 50 dwellings on
approximately 533 gores.

The applicant’s five burden of proof statements assert sach subdivision can be approved as a
stand-alone development. The Hearings Officer disagrees. | find the five cluster/PUDs
effectively would funciion as a single development because each cluster/PUD is dependent on
one or more of the other cluster/PUDSs for roads and other infrastructure. For example, Tree
Farm 5 lots will not have access to Skyliners Road without concurrent development of Tree
Farms 1, 2, 3, and 4 and the main PUD road.

The applicant appears to have chosen to develop The Tree Farm through five separate
cluster/PUDs in order to maximize the number of dwellings on the property. Although this
approach is somewhat unconventional, the Hearings Officer finds nothing in the county’s land
yse requiations that prohibits it. Each individual Tree Farm development is a legal iot of record,”
and the applicant is entitled to develop each legal lot of record consistent with applicable zoning
ordinance(s) and the subdivision/partition ordinance. | am not aware of any code provision that
requires the applicant to consolidate its five legal lots as a prerequisite to cluster/PUD
development. Neither have | found any prohibition against developing a cluster/PUD where, as
here, roads and other infrastruciure necessary to serve the new subdivision lots are dependent
upon extension of and connection to such facilities on contiguous or nearby land. In such cases,
subdivision approval may be conditioned on extension of and connection to existing roads and
other infrastructure before final plat approval.

For the foregoing reasons, the Hearings Officer finds Tree Farm 5 doss not excead the
maximum number of dwelling units for a cluster/PUD under this administrative rule.

= The number of new lots or parcels to be crealed does
not excesd 10,

% As discussed above, the Hearings Officer has found the applicant will be required as a candition of
aporoval to demaonstirate to the Planning Division that all conditions of approval for the iof line adjustmerits
creating the proposed configurations for Tree Farms 1 through 8 have been met before final plat approval
for any of the Tree Farm developments,
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FINDINGS: The applicant proposes ten new residential lots in Tree Farm 5. Staff questioned
whether the applicant’s proposed open space tract must be counted as a lof for purposes of the
maximum density calculation. Staff discussed this question with the applicant and with Jon
Jinnings, Community Services Speciaglist with the Department of Land Conservation and
Development (DLCD). Based on those conversations, staff concluded the ten-ot madimum
applies only to new residential lots and not to the proposed open space tract. In an Qctober 27,
2014 electronic mall message, the applicant's attomey Jeffrey Condit agreed with staif's
inferpratation, offering the following analysis:

“There are two ries of statutory construction that come info play: First, a statute
is construed based upon text and context {i.e. its relationship to other provisions
in the ordinance). Second, if possible, a statute should be construed to avold a
conflict rather than create one. The rule (subsection 7{s}} aflows up lo fen
dweliings on up fo ten new fots, so thal assumes that there can be up fo ten
buildable Iots. The rule (subsection 7{h)) also confemplates that there could be
ar ‘open space lof, parcel, or tract.’ If the open space lract is as counted as a fot
for the purposes of subsection 7(e}(B}, then an applicant will never be able fo
construct more than 8 dwellings, which will violate the express text of the rule. Jt
will be possible, of course, to include the common area within the houndary of
one of the ten parcels, and limit the devslopment on the open space porfion via
covenant, but what is the policy basis for alflowing that and not allowing the open
space to be located on a separate unit of land as long as if can't be developed?
(Particularly considering that the latler arguably provides better long-term
protection to the open space parcel} | think the better reading, which doesnt
create a conflict or a distinction without a difference, is that the ten parcel limit in
Subsection 7(e) (8}, when read in context with the 7{e} (A} dwelling unit limit, was
intended as a limit of up lo ten buildable parcels, and thal subsection 7{h} allows
an additional unbuiidable ot parcel orfract’ restricted to open space as long as
the requirements in that section are mel This is the only interpretation that
reconcifes potential conflicts and makes averall sense when read in context.

{ think simifar reasoning applies to the County Code interpretation. The issue

arose in the context of Tree Farm #1, which is proposed for a 105 acre property.

Under the existing UAR-10 zoning, the property could be divided info fen lots

each with a house on it. The Tree Fanm's proposal under the county PUD statule

is to cluster this development on ten two-acre lots and preserve the remainder of

the property as open space in a separate tract. * * * First, the express purpose of

the PUD is to alfow exceptions from the standard requirements of the zone in

arder to ‘accrue benefits to the County and the general public in lerms of need,
convenience, service and appearance.’ DCC 18.104.070. The preservation of the

vast majority of the property in an open space fract is the chief public benefit that

justifies the exception fo the standard. Second, DCC 18.104.070 provides that

‘fa] planned unit development shall not be approved in any R zone if the housing

density of the proposed development will result in an infensily of land use greater
_____________________________ than permitted by the Comprehensive Plan’ As the underscored language
T adicades. the PUD ordinance 1S ol Solicernnd aboul nliviber of parcels. but
ahout overali housing density, Under the current zoning, no more than fen
dwelling units can be sited on the 105-acre propery. Under the PUD as
proposed in Tree Farm 1, no more than ten dwelling units can be sited on the
1G5-acre property. The fact that the open space is being preserved in a separate
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fract does not affect compliance with the requirernents of the PUD Code {and is a
very commaon practice in planned developments).”

The Hearings Officer concurs with Mr. Condit’s analysis. | find the proposed open space tract in
Tree Farm 5 is not counted in the ten-lot maximum, and therefore the applicant’s proposal for
ten residential lots does not exceed that maximum.

e, None of the new lots or parcels will be smaller than
two acres.

FINDINGS: All residential lots in Tree Farm § will be two acres in size, satisfying this criterion.

. The development is not to be served by a new
comnunity sewer system.

E. The development is not to be served by any new
extension of a sewer system from within an urban
growth boundary or from within an unincorporated
community.

FINDINGS: The applicant proposes to serve the ten residential lots in Tree Farm § with
individual on-site septic systems, therefore salisfying theses criteria.

F. The overall density of the development will not exceed
one dwelling for each unit of acreage specified in the
iocal government's land use regulations on the
effective date of this rule as the minimum lot size for
the area.

FINDINGS: The RR-10 Zone in which Tree Farm 5 is located establishes a general density of
one lot per ten acres under Section 18.80.80. The RR-10 Zone permits higher density for
cluster/PUDs through Section 18.80.80. As discussed above, the Hearings Officer has found the
10-lot maximun density in the administrative rule appliss to residential lots and dees not include
open space tracts. Therefore, | find the applicant's proposal complies with this requirement.

G, Any group or cluster of two or more dwelling units will
not force a significant change in accepted farm or
forest practices on nearby lands devoted to farm or
forest use and will not significantly increase the cost
of accepted farm or forest practices there.

FINDINGS:

Farm Use, The record indicates there are no nearby lands devoted fo farm use and no farm
practices ocourring on nearby lands. Thersfore, the Hearings Officer finds Tree Farm & will not

...............................................................................................................................................................................................................................................................................................................

nearby lands devoted to farm use.
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Forest Use.

Required Analysis. The Hearings Officer finds this paragraph requires me 1o determine: (1)
whether nearby forest-zoned land is “devated to forest use” (2) if so, what is the nature of that
forest use; and (3) whether that forest use conflicts, or has the potential to conflict, with
residential uses in the proposed cluster/PUD to the degree that the residential uses will
significantly affect, or significantly increase the cost of, accepted forest practices on the nearby
forest-zoned lands.’”

Study Area. The record indicates public forest land in the DNF is located southwest across
Skyliners Road. In addition, private forest land is located west and northwast of SBheviin Park.
The DNF forest lands are managed by the USFS and extend west 1o the crest of the Cascade
Mountains. The private forest lands west and northwest of Shevlin Park were once part of the
“Bull Springs Block” of public forest land conveyed by the USFS to private owners. The largest
of these private forest fand holdings was ownsd and managed by Cascade Timberands, and
according to Assessor's data consists of 17 tax lots totaling approximately 33,000 acres.”
Assessors data indicate there are several smaller private forest-zoned parcels northwest of
Sheviin Fark, some of which have dwsllings.”

The Hearings Officer finds | must establish a “study area” for the analysis required by this rule. |
agree with the argument presented by Central Oregon LandWatch {LandWatch), that because
impacts from cerain forest practices, such as smoke from prescribed burns, can extend beyond
adjacert properties, the appropriate study area should include both DNF lands and private
forest lands west and northwest of Sheviin Park. However, the administrative rule requires an
analysis of impacts on “nearby” lands devoted to forest use. The ordinary definitions of “nearby”
and “near’ are: ‘close at hand.” “at a short distance in space or time; ciose in distance or time,;
close in relationship” Webster's New World Dictionary and Thesaurus, Second Edition. In light
of these definitions, | find the appropriate study area should include public and private forest-
zoned parcels located in whole or in part within one mile of the western boundary of The Tree
Farm.® The record indicates that because of the large size of these parcels, this study area
includes thousands of forested acres in public and private ownership,

¢ Section 18.04.030 defines “forest lands’ and “forest uses” as follows:

“Forest lands” means lands which are suitable for commercial forest uses including
adjacent or nearby lands which are necassary o permit forest operations oy practices and
other forested lands that maintain soil, alr, waterand fish and wildlife resources.

“Forast uses” include production of trees and the processing of forest producis; open
space; buffers from nolse and visual separation of conflicting uses; watershed protection
and wildlife and fisheriss habitat; soil protection from wind and water; maintenance of
clean ajr and water; outdoor recrestional activity and related support services and
wilderness values compatible with these uses; and grazing for livestock.

" The Hearings Officer is aware that afier the close of the record Cascade Timberlands sold its Deschutes
______________ County holdings. Twill continue to refer to thess lands as Cascade Timberlands property.

® The Hearings Officer finds | may take official notice of data collected and maintained by the Deschules

County Assessor conceming real property in Deschutes County.

8 s . . s . A o ’
This study ares is equivalent to the county’s one-mile-radiug study area for non-farm dweling

onditional use approval requiring & similar analysis of the impact from such s dwelling on accepled farm
practices inthe surrounding area.

Trae Farm 5§, 247-14-000280-CU, 247-14-000251-TP Page 16 of 91



Accepted Forest Practices on Nearby Lands Devoted to Foraest Use.

1. Deschutes National Forest. The applicant's burden of proof for Tree Farm 5 noles the
portion of the DNF southwest of The Tree Farm includes the heavily-used "Phil's Trail” mountain
biking trail network, The burden of proof goes onto state:

“The 1990 Deschutes National Forest plan (as amended) identifies the lands
adjacent to The Tree Fanm property as Management Area 9 - Seenic Views. The
goal of this management area is fo provide visitors with scenic vistas
representing the natural charsacter of central Gregon. Spenifically, landscapes
which are visible from selected travel routes and places which are frequently
visited witl be managed io maintain or snhance their appearance. The proposed
frail network will provide a variety of scenic vistas for visitors. The propossd
homesites in The Tree Farm project overall and in Tree Farm 1 specifically are all
incated well away from the travel corridor of Skyliners Road within the Deschutes
National Forest, and thus will have no negative visual impact on the forest use
identified in the Forest Plan, I addition, use of the PUD fo cluster development
allows homesites to be sited at a further distance from the boundary than would
development of ten-acre lots. The apen spavce fract must remain in that state and
will be subject to deed resitrictions.”

The Hearings Officer finds that under the broad definition of "forest use” in Title 18, the DNF is
land “devoted to forest use.” 1 find the uses occurring on and planned for that land -
recreational, and preservation of epen space and scenic vistas — arg of relatively low intensity
compared with timber harvesting. | also find the nature of these existing and planned uses for
this portion of the DNF reflects the land’s proximity to the Bend urban area and its function as a
gateway to milions of acres of public recreational land west of Bend. Nevertheless, in his
November 21, 2014 comments on the applicant’s proposal, County Forester Ed Keith stated:

“ would note that the Forest Service does have an approved project called West
Bend’ that will be active for the coming several years on lands immediately west
of the propery. Planned activities include commercial and non-commercial
thinning, brush mowing, pife and broadcast burmning.”

in his December 10, 2014 comments in support of the applicant’s proposal attached o Jeffrey
Condit’s December 11, 2014 letter, Gary Marshall, former City of Bend Fire Marshal, slated the
USFS has begun implementing the “West Bend Flan” which he describes as involving the
restoration of 28,000 acres of the DNF adjacent to The Tree Farm for the dual purposes of
improving wildiife habitat and reducing wildfire risk. Mr. Marshall stated the methods utilized in
the "“West Bend Plan” are sssentially the same as those previously employed, and proposed to
be continued, on The Tree Farm property.

Rased on this information, the Hearings Officer finds it appropriate to assume these nearby DNF
lands also will be managed for forest health and fire prevention through periodic thinning by

drifting of chemicals and smoke from prescribed burns and pile/slash bumns.
On behalf of LandWatch, Paul Dewey claims the presence of homes i The Tree Farm wil

cause the DNF to abandon forest practices such as "aggressive fuel treatment and fire
suppression techniques.” He cites a research paper on wildfire risks from Heaowalers
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Economics, included in the record as Exhibit “E" to Mr. Deweys November 18, 2014
submission. This paper is based on case studies of eight communities, none of which includes
Bend or Central Oregon. Although these studies provide useful general information, the
Hearings Officer finds they are not a substitute for site-specific analysis of the impact of the ten
proposed dwellings in Tres Farm 5 on DNF lands within the study area. Moreover, the evidence
in this record doss not support Mr. Dewsy’s assertion that the DNF is undertaking, or planning
to undertake, “aggressive fuel treatment and fire suppression techniques” Mr. Dewey
acknowlsdges that since the management plan for the DNF lands closest to The Tree Farm
includes preservation of scenery, any logging will be done "in a more visually-sensitive way E
than in the General Forest” which the record indicates is located approximately five miles
southwest of The Tres Farm.” Finally, Mr. Keith stated that in his opinion;

wew x pather than resiricting management because of developroent, this project
["West Bend’} is going on because of development and the recognition of risk
that the current condition of these fands pose to the greater Bend area.”

Existing development near the DNF includes both Sheviin Park and two large rural residential
developments — The Highlands at Broken Top and Tetherow. Based on Mr. Keith's comments,
the Hearings Officer believes it is appropriste fo assume the management plans for the nearby
DNF lands already have been influenced to a significant degree by the presence of these land
uses, as well as nearby developments within the Bend UGB.

The record indicates that at its closest points, the portions of the DNF engaged in, and planned
for, scenic preservation and recreation are located approximately 3,500 feet from Tree Farm 5
Lot 50, the most southwestern lot. The staff report suggests, and the Hearings Officer agrees,
that because of the combination of the intervening distance and the low-intensity uses on the
nearest DNF lands, current and planned management practices on nearby DNF lands will result
in few if any impacts on Tree Farm 5 residential uses. | find the lack of comment on The Tree
Farm from the USFS strongly suggests it has no concerns about the impact of dwellings in Tree
Farm 5 on ifs management praclices.

For the foregoing reasons, the Hearings Officer finds Tree Farm § and its residential uses will
not force a significant change in, or significantly increase the cost of, accepted forest practices
on DNF lands in the study area.

Private Forest Land. The private forsst lands west and northwest of Shevlin Park are part of
the “Bull Springs Block” that was once part of the DNF. These lands were transferred to Crown
Pacific, and following s bankruptcy were conveyed fo other owners including Cascade
Timberlands. They form much of the forest fand visible to the west of Bend. The record indicates
that before Cascade Timberlands sold its Deschutes County holdings, the company and other
stakeholders had discussed long-term planning for this land -~ referred o as “Skyline Forest” -
to include & combination of oreservation of open space and scenic views, recreation, and
sustainable timber production, not uniike the plan for nearby DNF lands.

The record doss not indicate what types of uses currently are occurring on the Cascade

U anciuded ag Exhibit “H” to M. Condit's December 11, 2014 letter is a color-coded map depicting the
DNF west and southwest of The Tree Farm, and showing the more distant location of the DNF “General
Forest” —i.e,, the area plannsd for timber production.
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MA-08-1, MA-06-8), involving an application for a large-iract dwelling on a forest-zoned parcel
northwest of The Tree Farm, | made the following findings concerning accepted forest practices
on the Cascade Timberlands property:

“ andWatch argues that although current forest practices in the study area are of
low intensity, the Hearings Officer should include within the ‘accepled forest
practices’ in the study arsa much more intensive practices that could occur in the
future if reforestation oocours on a large scale and roaturs trees are hawvesfed in
grealer numbers. LandWatch's predecessor Sisters Forest Planning Commitiee
(SFPC) made the same argument in Hogensen. In that decision, | made the
following pertinent findings:

“The Hearings Officer concurs with the appeflant that it is reasonable o
assume the term ‘accepted’ forest praclices includes not only those
practices currently taking place, but those that could ocour in the future.
Nevertheless, { find it is not reasonable to specufate from this record that
aif land in the study area will be reforested and harvested to the most
intense degree passible — particularly where, as hers, the record indicates
Crown Pacffic [the predecessor of Cascade Timberlands] has been
selling tracts of its forest-zoned fand for residential development purposes
rather than for timber management and harvest. Therefors, | find i
appropriate to evajuate the impacts of the proposed dwelling on those
forest practices that are most prevalent currently and in the recent past -
ie. selective harvesting of lrees, log hauling, slash and prescribed
burning, and some chemical sprayving.”

These findings were challenged by SFPC and upheld on appeal. Sisters Forest
Planning Committee v. Deschutes County. The Hearings Qfficer adherss to
these findings here.”

On appeal of the Hearings Officer’s decision in Taylor (Central Oregon LandWalch v. Deschules
County 53 Or LUBA 290 (2007), LUBA found that the scope and intensity of accepted forest
oractices is a “fact-specific inquiry,” and upheld my findings. There is no evidence in this record
that Cascade Timberlands continued its predecessor’s practice of selling individual forest-zoned
parcals for residential use. However, it appears from this record that in the ten years since my
Taylor decision the general nature of accepted forest practices on the Cascade Timberlands
property has not changed. Therefore, | find it is appropriate 0 assume accepted forest practices
on these lands would include selective harvesting of trees, log hauling, slash and prescribed
burning, and some chemical spraying. | have found potential impacts from such uses include
noise from logging, neise and drifting dust from operating log trucks on unpaved roads, drifting
of chemicals, and drifting of smoke from prescribed bums and pile/slash bums.

The tentative plan for Tree Farm 5 shows its most western lots -- Lots 48, 48 and 53 -~ would be
located at least 4,000 feet from the nearest point on the Cascade Timberlands land and farther
from the nearest smaller private forest-zoned parcels to the northwest. The intervening land

includes large open space tracly in Tree Fartvg 4 and 5 &a well ag Shevlin Park. Ag with the '
nearby DNF lands, the Hearings Officer finds it likely the presence of Sheviin Park has

influenced, and will continue to influence, the intensity of forest practices on the nearby private

forest lands. | find impacts, i any, on Tree Farm 5 from forest practices on the nearby private

forest lands would be significantly attenuated by distance and intervening open space.
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For the foregoing reasons, the Hearings Officer finds Tree Farm 5 will not force a significant
change in, or significantly increase the cost of, accepted forest practices on the nearby private
forest lands. Therefore, 1 find the applicant’s proposal satisfies this rule requirement.

H. For any open space or common area provided as a
part of the cluster or planned unit development under
this subsection, the owner shall submit proof of
nonrevocable deed restrictions recorded in the deed
records. The deed restrictions shall preciude all future
rights to construct a dwelling on the lot, parcel, or
tract designated as open space or common area for as
long as the lot, parcel, or fract remains ouiside an
urban growth boundary.

FINDINGS: The applicant proposes to make the Tree Farm 5 open space fract subject to deed
restrictions as depicted in Exhibit *L” to #s burden of proof. However, the sample deed
restrictions included in this exhibit do not state they would permanently prohibit development of
the open space tracts. Rather, they use fanguage similar o that set forth above in Paragraph
(H) - Le., development of the open space iract would be prohibited for so long as the property is
putside the Bend UGHE. As discussed in findings throughout this decision, the applicant has
stated it intends that The Tree Farm and Tree Farm & never will be included in the Bend UGB,
and has proposed that the development create a “permanent” transition area bsitwesn urban
uses tn the east and Shevlin Park and forest land to the west.

Accordingly, the Hearings Officer finds the applicant will be required as a condition of approval
to record nonrevocable deed restrictions for the Tree Farm 5 open space tract stating that no
portion of the open space tract will be used for a dwelling or any other use i perpelulty. In
addition, the applicant will be required as a condition of approval, and prior to submiiting for final
approval any plat for Tree Farm development, to provide to the Planning Division for county
review and approval a copy of the required deed restrictions, as well as copies of the recorded
deed restrictions after recording. | find that with imposition of these conditions of approval the
applicant’s intent will be accomplished and the open space tract in Tree Farm 5§ will be
prossrved as open space as requirsd by this paragraph.

{f) Except as provided in subsection (e} of this section, a local
government shall not allow more than one permanent single-
family dwelling to be placed on a lot or parcel in a rural
residential area. Where a medical hardship creates a need for
2 second houschold to reside temporarily on a lot or parcel
where one dwselling already exists, a local government may
authorize the temporary placement of 2 manufactured
dwelling or recreational vehicle,

FINDINGS: The applicant proposes ong single-family dwelling per residential lof, therefore
satisfying this criterion.

P Division 11, Public Facllities Planning
&. OAR 660-011-0065, Water Service to Rural Lands

{1} As used in this rule, unless the context requires otherwisea:
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{a} "Establishment™ means the creation of a new water system
and all associated physical components, including systems
provided by public or private entities;

{b) “Extension of a water system” means the extension of a pips,
conduit, pipeline, main, or other physical component from or
to an existing water system in order to provide service o a
use that was not served by the system on the applicable date
of this rule, regardiess of whether the use is inside the
service boundaries of the public or private service provider,

{c} "Water system” shall have the same meaning as provided in
Goal 11, and includes all pipe, conduit, pipeline, maing, or
other physical components of such a system.

{2} Consistent with Goal 11, local land use regulations applicable to
lands  that are outside urhan growth boundaries and

{a} Allow an increase In 2 base density in a residential zone duse

to the availability of service from a water system;

{b} Allow a higher density for residential development served by
a water system than will be authorized without such service;
or

{c) Allow an increase in the allowable density of residentist

development due to the presence, establishment or
gxtension of a water system.

{3} Applicable provisions of this rule, rather than conflicting
provisions of local acknowlsdged zoning ordinances, shall
immediately apply to local land use decisions filed subsequent
to the effective date of this rule. (Emphasis added.)

FINDINGS: The applicant proposss to provide domestic water to the Tree Farm 4 lots through
one of three options; (1) extension of City of Bend water service; (2) securing water service from
Avion Water Company; or {3) pumping water from one or more wells on The Tree Farm or
adjacent property. The Hearings Officer finds both Bend's and Avion's water systems constitute
“water systems” for purposes of this rule.

The base density of the UAR-10 Zone will allow the creation of up to ten new residential lols in
Tree Farm 5, as proposed by the applicant. The Hearings Officer finds the applicant’s proposal
will not afiow an increase in the UAR-10 base density, allow higher residential density than

would be authonzed without water service, o gliow gy Increass fiv ailvivable density dug to the
presence or extension of a water system. Therefore, | ind Tree Farm & satisfies this criterion.

For the foregoing reasons, the Hearings Officer finds Tree Farm § satisfies, or with imposition of

the conditions of approval described above will satisfy, all applicable provisions of the
administrative rides in Divisions 4 and 11 of OAR Chapter 860

Tree Farm 5, 247-14-000280-CU, 247-14-000251-TR Fage 21081



C. Title 18 of the Deschutes County Code, the Deschutes County Zoning Qrdinance
RRE-10 SONE STANDARDS
1. Chapter 18.80, Rural Residential Zone ~ RR-10
& Section 18.60.030, Conditional Uses Permitted

The following uses may be allowed subject to BCC 18.128:

ok %

F. Cluster devsiopment.
FINDINGS: Section 18.04.030 defines “cluster development” as;

s o o dovelopment permitting the clustering of single or multi-family residences
on a part of the property, with individual lots of not less than two acres in size and
not exceeding three acres in size. No commercial or industrial uses not allowed by
the applicable zoning ordinance are permifted.”

The Hearings Officer finds Tree Farm 5 falls within this definition and therefors is a use
permitted conditionally in the RR-10 Zone. Compliance with the provisions of Chapler 18,138 is
addressed in the findings below.

b, Section 18.60.040, Yard and Sstback Reguirements

In an RR-10 Zone, the following yerd and setbacks shall be
maintained.

A The front setback shall be a mindmum of 20 fest from a
property line fronting on a local street right-of-way, 30 feet
from a property line fronting on a coliector right-of-way and
50 feet from an arterial right-ofoway.

8. There shall be 3 minimum side vard of 10 fest for all uses,
sxcept on the strest side of a corner lot the side yard shall be
20 feet.

. The minimum rear yard shall be 20 feet.

o The setback from the north lot line shall meet the solar
setback reguirements in DCC 18416184,

............................................................................................ goh};‘:}@ﬁiﬁﬁﬁgﬁ th@ﬁﬁtﬁaﬁkfﬂﬁétfﬁi{h ﬁgﬂ}inegnygrﬁﬁii‘r
setbacks required by applicable building or structural codes
adopted by the State of Oregon and/or the County under BCC
15.04 shall be metl
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FINDINGS: The teniative plan for Tree Farm 5 shows all residential lots will front on local road
rights-of-way, and therefors the minimum front yard setback for dwellings is 20 fest. Bection
18.04.030 defines "corner ot as:

* % g lot adjcining two or more streets, other than alleys, at their intersection
provided the angle of the intersection of the adjoining streets does not exceed 135
degrees.

The tentative plan shows Tree Farm 5 Lots 42 and 47 constitude “corner lols” because they are
located at the intersection of Golden Mantle Loop and Canopy Court. Therefore, the minimum
side yards for these fwo lots are 20 feet, and the minimum side yard for the other sight lots is 10
fest. The minimum rear yard for all lots is 20 feel. The Hearings Officer finds the applicant will
be required as g condition of approval to assure dwellings on the Tree Farm § lols mest these
minimum sstbacks and yards,

& Section 18.60.060, Dimensional Standards

In an RR-10 Zone, the following dimensional standards shall apply:

ko kK

C. Minimum lot size shall be 10 acres, except planned and
cluster developments shall be allowed an eguivalent density
of one unit per 7.5 acres. Planned and cluster developments
within one mile of an acknowledged urban growth boundary
shall be allowed a five acre minimum lot size or equivalent
density. For parcels separated by new arterial rights of way,
an exemption shall be granted pursuant to DCC 18.120.020.

FINDINGS: The Hesarings Officer has found Tres Farm 5 satisfies the maximum density under
OAR 880-004-0040, which allows lots as small as two acres. The applicant proposes ten 2-acre
residential lots and one 87 4-acre open space tract for Tree Farm 5. As discussed in the
findings below under the WA Zone, Ssction 18.88.080 requires that all residential lots within the
WA Zone be clustered and a minimum of 80-percent open space be preserved. The burden of
proof for Tree Farm § slates the applicant chose to plat aff residential lots in The Tree Famm —
including all lots in the UAR-10 Zone -- at two acres in size, and to cluster the residential lofs, in
order to maximize open space and to create a consistent development patiern throughout The
Tree Farm in spite of it split zoning.

For the foregoing reasons, the Hearings Officer finds the applicant’s proposal satisfies all
applicable criteria in the RR-10 Zone.

Wa ZONE STANDARDS
_________________________________________________________ 2. Chapter 18.56, Wildlifs Area Combining Zone -WA
& Section 18.88.010, Purpose
The purposs of the Wildlife Area Combining Zone is to conserve

important wildlife areas in Deschutes County; to protect an
important environmental, soclal and economic element of the
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area; and to permit development compatible with the protection
of the wildiife resource.

B. Section 18.88.020, Application of Provisions

The provisions of DCC 18.88 shall apply to_all areas identified in
the Comprehensive Plan as a winter deer rangs, significant elk
habitat, antelope range or desr migration corridor
Unincorporated communities are exempt from the provisions of
DCC 18.88. (Emphasis added.)

FINDINGS: The tentative plan for The Tree Farm shows the westemn 333 acres of the entire
development, and all of Tree Farm 5, are within the WA Zone associaled with Tumalo deer
winter range. Therefore, the Hearings Officer finds the WA Zone applies to all of Tree Farm §,

b Section 18.88.040, Uses Permitted Conditionally

A. Except as provided in DCC 18.88.040(B), in a zone with which
the WA Zone is combined, the conditional uses permitted
shall be those permitted conditionally by the underlying zone
subject to the provisions of the Comprehensive Plan, DCC
48.128 and other applicable sections of this title.

FINDINGS: Cluster developments are permitted conditionally in the RR-10 Zone and therefore
they are allowed conditionally in the WA Zone and In Tree Farm 5. Compliance with the specific
cluster development standards in Chapter 18.128 is addressed in the findings below,

¢, Bection 18.88.080, Dimensional Standards
in a WA Zone, the following dimensional standards shall apply:
A, in the Tumalo, Metolius, North Pauling and Grizzly deer winter
ranges designated in the Comprehensive Plan Resource

Element, the minimum lot size for new parcels shall be 40
acres except as provided in BDCC 18.88.050({D).

FINDINGS: Saction 18.04.030 defines "parcel” as “a unit of land created by a partitioning of
land.” The applicant does not propose the creation of any new parcels, and thersfore the
Hearings Officer finds this criterion is not applicable. In any case, Tree Farm § would be 107.6
acres in size, exceeding the minimum lot size for new parcels.

B R Residential land divisions, including partitions, in deer winter
range where the underlying zone is RR-10 or MUA-10, shall
not be permitied except as a planned development or cluster

__________________________ development conforming to the following standards:
FINDINGS: The applicant proposes a residential land division consisling of a ten-lot
cluster/PUD on property zoned RR-10 and UAR-10, therefore satisfying this criferion,

1. The minimum area for a planned or cluster
development shall be at least 40 acres.
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FINDINGS: According to the submilted tentative plan, Tree Farm § would consist of 107.8
acres, all of which would be in the WA Zone, therefore satisfying this minimum area standard.

2. The planned or cluster development shall retain a
minimum of 80 percent open space and conform with
the provisions of DCC 18.128.200 or 210,

FINDINGS: According to the submitted tentative plan, Tree Farm 5 would have 20 acres of
residential lots (ten 2-acre lots), 87.4 acres of open space, and 0.2 acres of right-of-way. Based
on this acreage, approximately 81 percent of Tree Farm 5 would be open space, thersfors
satisfying this criterion,

3. Notwithstanding the provisions of DCC 18.128.200 or
240, or DOC 18.80.080{(C), the fotal number of
residences in a cluster development may not exceed
the density permitted in the underlying zone.

FINDINGS: The general density in the RR-10 Zone Is one dwelling per ten acres. The applicant
proposes that the 107 6-acre Tree Farm § be developed with ten residential lots and one open
space tract. The Hearings Officer has found the open space tract is not included in the
residential density caloulation, and therefore Tree Farm § satisfies this standard.

d. Saction 18.88.060, Siting Standards

A. Setbacks shall be those described in the underlying zone
with which the WA Zone is combined.

FINDINGS: As discussed in the findings above, the Hearings Officer has found the applicant will
be required as a condition of approval to assurs all dwellings in Tree Farm 5 satisfy the RR-10
Zone setbacks.

8. The footprint, including decks and porches, for new dwellings
shall be iocated entirely within 300 feet of public roads,
private roads or recorded easements for vehicular access
existing as of August §, 1992 unless it can be found that;

%s Habitat values {i.e., browse, forage, cover, access o
water) and migration corridors are afforded equal or
greater protection through a different developmeant
pattern; o,

2. The siting within 300 fest of such roads or easements
for vehicular access will force the dwelling to be
iocated on irrigated land, in which case, the dwelling

gccess to water and migration corridors, and
minimizing length of new access roads and driveways;
OF,
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3. The dwelling is set back no more than 50 feset from the
adge of a driveway that existed as of August §, 1882,

C. For purposes of DCC 18.88.060(B):

1. A private road, easement for vehicular access or
driveway will conclusively be regarded as having
existed prior to August §, 1982 if the applicant submits
any of the following:

& A copy of an easement recorded with the
County Clerk prior to August 5§ 1982
pstablishing a right of ingress and egress for
vehicular use;

B. An asrial photograph with proof that it was
taken prior to August §, 1892 on which the road,
gasement or driveway allowing vehicular
access isvisible;

ol A map published prior to August §, 1882 or
assessor's map from prior to August §, 1892
showing the road {(but not showing a mere trail
or footpath).

2. An applicant may submit any other evidence thought
to establish the sxistence of a privale road, sasement
for vehicular access or driveway as of August 5, 1882
which evidence need not be regarded as conclusive.

FINDINGS: Qection 18.04.030 defines “road” as “a public or private way created to provide
ingress or egress to one or more lots, parcels, argas or tracts of land.” The applicant’s burden of
proof for Tree Farm 5 states all building envelopes except those on Lots 41 and 42 are located
entirely within 300 feet of roads that were in place prior to August 5, 1892 In support of that
statement the applicant submitted as part of its WMP in Exhibit " to the Tree Farm 5 burden of
praof two aerial photos of The Tree Farm property dated July 28, 1880, These photos show &
network of dirt roads on the property referred to in the burden of proof as former logging roads.
in addition, the WMP includes a diagram prepared by the applicant’s engineer WH Pagific that
superimposes the dirt roads on the Tree Farm 5 lots. The Hearings Officer has examined these
photos and diagram and | find they provide conclusive evidence that the building envelopes on
Lots 40 and 43-50 in Tree Farm 5 are located entirely within 300 fest of one or more dirt roads
that appear in the 1990 photographs, and therefore dwellings on those lots can be constructed
in compliance with this paragraph. For these reasons, | find Tree Farm 4 satisfies the crileria in
this section,

relevant part:
“Although the siructurss on these two Jots could potentially be located farther

than 300 feel from an existing road, the proposed Jocations were sefected by the
project team while considering input from the biclogist to maintain a clustering of
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home sites and prevent additional disturbance to wildlife habitat that would ooour
if they were placed in a different area on the property within the WA Zone. Their
{ocation maintains not only the norfi-south corrider among the home sites, but it
also preserves the larger contiguous area of mule deer winter range to the west
and south of the development within the property boundary, much of which is
also located within 300 feet of an existing road. This proposed lof arrangement
protects the wildlife habitat valuss and migration corridors fo a highser degree
than alternative plans that would more diffusely develop the property within the
WA Zone, and therefore, it maintaing compliance with DCC 18.88.060.”

Based on the WMP, the Hearings Officer finds placement of Lols 41 and 42 farther than 300
faet from one of the former lpgging roads satisfies this criterion because "habitat values (Le.,
browse, forage, cover, access {o water) and migration corridors are afferded equal or greater
protection through' this alternate development pattern,

For the foregoing reason, the Hearings Officer finds Tree Farm 5 satisfies the criteria in this
section.

&. Section 18.88.070, Fence Standards

The following fencing provisions shall apply as a condition of
approval for any new fences constructed as a part of development
of a property in conjunction with a conditional use permit or site
plan review.

A, New fences in the Wiidiife Area Combining Zone shall be
designed to permit wildlife passage. The following standards
and guidelines shall apply unless an alternative fence design
which provides equivalent wildlife passage is approved by
the County after consultation with the Oregon Department of
Fish and Wildlife:

% The distance between the ground and the botlom
strand or board of the fence shall be at least 15 inches.

2. The height of the fence shall not excesd 48 inches
above ground level,

3. Smooth wire and wooden fences that allow passage of
wildlife are preferred. Woven wire fences are
discouraged.

8. Exsmptions;
1. Fences sncompassing less than 10,000 square fest

....................................................................................................................................................................................................................................................................................

structures are exempt from the above fencing
standards.

2. Corrals used for working livestock.
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FINDINGS: The applicant dogs not propose any new fencing for Tree Farm 5, and therefore the
Hearings Officer finds these criteria are not applicable. However, to assure compliance with
these standards, | find that as a condition of approval the applicant will be required to instali any
fencing in the WA-zoned portion of Tree Farm 5 in accordance with these standards. As noted
above, the applicant proposes to remove most of the existing wire fencing on The Tree Farm

For the foregoing reasons, the Hearings Officer finds Tree Farm 5 satisfies all applicable
standards in the WA Zone,

CONDITIONAL USE APPROVAL CRITERIA
3. Chapter 18.128, Conditional Use
a Section 18.128.010, Operations

A, A conditional use listed in DCC Table 18 shall be permitied,
altered or denied in accordance with the standards and
procedures of this title; DCC Title 22, the Uniform
Development Procedures Ordinance; and the Comprehensive
Plan.

B. Section 18.128.015, General Standards Governing Conditional Uses

Except for those conditional uses permitting individual single family
dwellings, conditional uses shall comply with the following
standards in addition to the standards of the zone in which the
conditional use is located and any other applicable standards of the
chapler:

FINDINGS: The applicant argues the general conditional use standards in this section do not
apply to Tree Farm 5 because the proposal includes individual single-family dwellings. The
Hearings Officer disagrees. | find these criteria are applicable o Tree Farm 5 bacause the
proposed conditional use is a cluster development, not an “individual single-family dwelling.”’

A, The site under consideration shall be determined io be
suitabie for the proposed use based on the following factors:

FINDINGS: The Hearings Officer finds the site for svaluation of the proposed cluster/PUD is all
of Tree Farm 5.

1. Site, design and operating characteristics of the use;

Bife. Tree Farm 5 would be 107.8 acres in size. I is very iregular in shape, the result of the
irregular shape of The Tree Farm and the configuration of its five legal lots of record. The
topographical information on The Tree Farm tentative plans shmws the configuration of Tree
TFarme 1 through B genarally Toliows the contotrs of the property. and iy particutar the: central
ricdge that runs generally in a southwest-to-northeast direction. Tree Farm 5 is the most western
of the legal Iots that make up The Tree Farm. it extends from the middle of The Tree Farm in a

& The applicant did not address these criterfa in ifs burden of proof for Tree Farm 5, but in response to
the staff report submitted a memorandum dated October 29, 2014, addressing the crileria.
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generally southwest direction to the western boundary of The Tree Farm. The topography of
Tree Farm S is mostly sloping with a reiatively lsvsl ridgetop ares near the southeast comner.
Vegetation consists of g moderate cover of ponderosa pine and juniper trees and brush. Tree
Farm 5 does not have frontage on Skyliners Road; it is separated from the road by the most
southwestern portions of Tree Farms 2 and 3. Tree Farm 5 is separated from the Bend UGB by
Tree Farms 1, 2, 3 and 4, and a vacant parcel owned by Miller Treg Farm.

Design and Operating Characteristics. The proposed ten residential lots in Tree Farm 8
would be clustered near the middie of The Tree Farm on higher ground. All lols would have
frontage on Canopy Court or Golden Mantle Loop which connects to Ridgeline Drive in Tree
Farm 3 and thereafter with Skyliners Road at the southern property boundary. The applicant
proposes to develop Tree Farms 1, 2 and 3 concurrently to provide access from Skyliners Road
to the lots in those three cluster/PUDs. Construction of Tree Farm Drive in Tree Farms 1, 2 and
3 would allow the connection fo Golden Mantle Loop in Tree Farm 8 The topographical
information on the tentative plans shows the private roads will be constructed primarily on the
central ridgs, thus minimizing steep road culs and grades.

A gated temporary emergency access road would extend from the southern terminus of Sage
Steppe Drive in Tree Farm 1 south across the adjacent Miller Tree Farm propsily to Crosby
Drive in the Bend UGB, This sscondary access would be in place until the adjacent Miller Tree
Farm property is developed with paved strests to which Sage Steppe Drive could connect. Sage
Steppe Drive would be a dedicated public road with 80 feet of right-of-way and would be
stubbed off at the northern boundary of Tree Farm 1 to provide future road access to the
adjacent Rio Lobo property. With development of Tree Farms 1, 2 and 3, lots in Tree Farm §
would have a connection fo the secondary access road. The applicant proposes that each
dwalling would be constructed within a designated building envelope, would be served by an
onsite septic system, and would receive water from the City of Bend, Avion Waler Company, or
one or more groundwater wells,

The majority of Tree Farm 5 (87.4 acres) would be set aside as permanent open space. The
public would have access fo this open space through a combination of a permanent trail
easement on the primary trails within The Tree Farm and g license granted by The Tree Farm
homeowners' association (HOA) for use of trails within the residential lot areas. The mulli-use
paths and recreation/mountain bike trails in Tree Farm 4 would connect with trails in the rest of
The Tree Farm and Shevlin Park and the DNF {o the west and southwest.

The Hearings Officer finds the site for Tree Farm § i3 suitable for the proposed ten-ot
cluster/PUD because of the nature of the site and the design and operating characteristics of
the proposed development. | find the property is large enough to accommodate the proposed
rasidential lots, open space tract, and private roads. | find the clustering of dwellings in the
middie of The Tree Farm will preserve the maximum amount of open space and will allow the
dwellings to be sited primarily on the only level ground on Tree Farm 5. | find the design of the
private roads in Tree Farm 5 has teken into account the site’s topography so the roads can be
constructed without steep slopes or road cuts and tight curves. As discussed in the findings

______ immediately below, | have found solls on the site are suitable for installation of on-site septic

"""""""""""""""" systems. | also have found the proposad dwellings will have adenuaty atoass to Skyliners Roead

with concurrent development of Tree Farms 1, 2 and 3. '

For the foregoing reasons, the Hearings Officer finds the site of Tree Farm § is suitable for the

oroposed ten-lot cluster/PUD considering the site and the design and operating characteristics
of the proposed development,
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2. Adequacy of transporiation access {o the site; and

FINDINGS: Access o Tree Farm 5 will be from Skyliners Road via g system of public and
private roads. The main gccess road, Tree Farm Drive, will connect with all other Tree Farm
roads at an intersection in Tree Farm 3. The segment of Tree Farm Drive from Skyliners Road
north to a point near this intersection would be improved with a 26-foot-wide paved surface to
accommodate both vehicular and pedesirian/bicycle traffic. The remaining segment of Tree
Earm Drive and the other Tree Farm Roads would be improved with 20 feet of paved surface.
The applicant proposes a gated temporary emergency access road from the southern end of
Sage Steppe Drive, a dedicated public road, in Tree Farm 1 south through the adjacent Miller
Tree Farm properly to Croshby Drive, a dedicated public street within the Bend UGB. This
secondary access would be in place until the adjacent Miller Tree Farm property is devaloped
with paved streels to which Sage Steppe Drive could connect,

Traffic Study. In support of The Tree Farm proposal, the applicant submitted a traffic impact
analysis (“raffic study”) prepared by Kittelson & Associates, dated July, 2014, and included in
the record as Exhibit “H” to the burden of proof siatement for Tree Farm 5. The traffic study
indicates the Institute of Transportation Enginesrs Trip Generation Manual, o Edition (ITE
Manual), predicts each single-family dwelling will generale 8.5 average dally vehicle trips
(ADTs). Accordingly, the traffic study predicts the 50 single-family dwellings proposed for entire
Tree Farm would generate 476 ADTs, of which 50 would be during the p.m. peak hour (4:00
pm. fo 8:00 pm. weekdays). The traffic study analyzed the impact of this traffic on the
proposed Skyliners Road/Tree Farm Drive intersection, and found sight distance at this
intersection would be adequate in both directions. The traffic study recommended the
placement of @ stop sign on Tree Farm Drive at Skyliners Road and maintenance of clear vision
areas at this intersection.

The fraffic study also analyzed Tree Farm traffic impacts on the following five axisting
intersections on the west side of Bend:

Skyliners Road and Crosby Drive;

Skyliners Road and Skyline Ranch Road;

Skyliners Road and Mt Washington Drive,

Rit. Washington Drive and Northwest Crossing Drive; and
Mt Washington Drive and Simpson Avenue.

& @ & B &

The traffic study found these existing intersections currently operate at accepiable levels of
service, and that with the addition traffic generated by The Tree Farm, and including traffic
volurme growth of three percent and additional traffic anticipated from development in progress
fincluding the new Pacific Crest Middle School and a large church under construction, and
continuing development of Northwest Crossing), these intersections will continue to operate at
acceptable levels of service in 2017 and 2022, in its comments on the applicant’s proposal, the
road department did not identify any concerns or recommend any improvements {o Skyliners
.................................... Road or other existing roads to handle traffic generated by The Tree Farm. In his August 28,

2014 comments on the applicant’s proposal, Senior Transportation Planner Peter Russell stated
he had reviewed the applicant’s traffic study and agreed with its methodology and conclusions.

Several opponents argued traffic from The Tree Farm would cause unacceptable levels of
congestion on affectsd strests and intersections on the west side of Bend, and would cause

Tree Farm 5, 247-14-000250-CU, 247-14-000281-TP Page 30 ¢f 94



sericus deterioration {o Skyliners Road. The Hearings Officer finds no merit to these arguments
in light of the traffic study's conclusions and the lack of road improvement recommendations
from the road department.

Opponent Connie Peterson suggesied the traffic study should have included in its analysis
traffic generated from a future Oregon State University (OSU) Cascades campus near the Mt
Washington Drive/Simpson Avenue intersection. The Hearings Officer s aware the city's
approval of a ten-acre OSU Cascades campus is on appeal to LUBA and the approval therefore
iz not final. For this reason, | find the OSU development and #s potential traffic impacts are too
speculative to be included in The Tree Farm traffic study. Opponent Rio Lobo submitted a
memorandum dated December 11, 2014 from is traffic engineer, Lancaster Engineering,
suggesting the applicant’s traffic study was deficient in failing to include projected traffic from
whan-density development of the adjacent 378-acre Rio Lobo property. Rio Lobo's engineer
predicted up to 1,100 dwellings could be developed on the property, and they would generate
over 9.000 ADTs and 948 p.m. peak hour trips. The Rio Lobo property is outside the Bend UGB,
has no courty land use approvals for the typs of low-density residential development permitted
in the UAR-10 Zone ~ I8, up to 37 dwellings - and has limited road access.'? Therefore, 1 find
potential traffic impacts from urban-density development of the Ric Lobo property also are 1o
speculative to be included in the traffic analysis for The Tres Farm.

Emergency Access. The applicant proposes g gated temporary emergency access read from
the southern terminus of Sage Steppe Drive south through the adiacent Miller Tree Farm
property to Crosby Drive, a public street in the Bend UGB. Sage Steppe Drive would be a public
road within a dedicated 60-foot right-of-way and improved with a 20-foot-wide paved surface.
The emergency access road would be gated at both ends, and constructed with an albweather
surface meeting the fire depariment’s standards for emergency vehicles. The temporary access
road would provide a means of ingress and egress for Tree Farm 5 lots following construstion of
the private roads in Tree Farms 1, 2 and 3. In his November 20, 2014 comments on the
applicant’s proposal, County Enginser George Kolb stated the emergency access road must
have a 24-foot-wide surface, and on that date the applicant submilted a revised tentative plan
for Tree Farm 1 showing the smergency access road would be 24 feet wide,

Crosby Drive provides access to the three nearby public schools ~ Summit High School, Miller
Elementary School, and the new Pacific Crest middle school under construction. The tentative
plan for Tree Farm 1 shows the proposed route of this emergency access road across the
adjacent property, and the topographical information on the tentative plan indicates that for the
most part the route would be on level or slightly sloping ground. The exception is a small area
just north of Skyliners Road where there is a steep ridge. Mowever, the proposed road
alignment appears to skirt the steepest part of that ridge, In an October 31, 2014 slectronic mail
message, the applicant stated the emergancy access road will be constructed with grades not
sxceeding B.5 percent, less than the 12-percent maximum slope permitied for emergency
vehicle access. in his November 20, 2014 comments, George Kolb stated the proposed
emergency access would require a county gate permit.

At the public hearing, the Hearings Officer questioned how the locked access gates would

opérate and whather residents and Huests wolld be able to open the getes Gary Marshatl

stated such gates generally are designed to be operated by the fire depariment with “Knox”

2 1n his December 19, 2014 comments on the applicants proposal, Peter Russeli correctly noled that
without any fand use aporovais or current applications for devalopment of the Rio Lobo property, “the
potential trip generation from the Rio Lobo property is zerp.”
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locks, but that additional options are available for "residential access.” including special keys,
key codes and automatic gates. | find the applicant will be required as g condition of approval fo
install one or more of these “residential access” measures on the Tree Farm side of the gate at
the southern terminus of Sage Steppe Drive.

At the public hearing, the Hearings Officer also guestioned whether the proximity of the three
schools would cause Crosby Drive to become so congssted during a large-scale emergency
svacuation, such as for a wildfire, that Tree Farm residents would not be able to use the
emergency read for egress. In his January 8, 2015 submission, Mr. Dewey stated the
applicant’s proposed sscondary emergency access (s “fundamentally inadequate” for
evacuations because it must be assumed all three schools and all Tree Farm residents will be
evacuated at the same fime. Mr. Marshall responded to these concerns in a letter dated
December 10, 2014, included in the record as Exhibit “B” to Mr. Condit’s December 11, 2014
ieter. Mr. Marshall stated that in his opinion such congestion would not ocour because i is
highly unlikely svery person in the three schools and every resident in The Tree Farm would
gvacuate at the same time and by the same roads. The Hearings Officer agrees with Mr.
Marshall's assessment. The Tree Farm would have two points of egress — Tres Farm Drive and
the secondary emergency road -- and the record indicates the schools have several points of
acoess. | find the existence of multinle points of egress for The Tree Farm and for the schools
would serve fo reduce congestion in the event all three schools and The Tree Farm were
svacuated simultaneously. Moreover, | find that in light of Mr. Marshall's extensive experience,
including dealing with wildfires on the west side of Bend, his opinion concerning lHkely
evacuation scenarios is credible and relisble.

in a November 4, 2014 letter, included in the record as Exhibit *P" to Paul Dewey's November
19, 2014 submission, LandWatch's fire expert Addison Johnson suggested the secondary
emergency access road should be constructed to run in the opposite direction from the main
PUD access road — e, 1o the northeast. However, as discussed elsewhere in this decision, the
tentative plan for Tree Farm 1 shows there is steep terrain northeast of Tree Farm 1, and there
are no existing public roads with which such a secondary access road could connect. Thersfore,
| find an emergency access road to the northeast likely would not be feasible.

Skyline Ranch Road, The tentative plan for Tree Farm 1 shows “potential future Skyline Ranch
Road right-of-way” running from Crosby Drive north and northwest across the adjacent Miller
Tree Farm property and the northeast comner of Tree Farm 1 east of the cul-de-sac bulb for
Ridgeline Drive. In the Hearings Officer's decision in Tree Farm 1, | discussed concems
expressed by county staff and Rio Lobe about the locstion of this right-ofway. | held the
applicant will be required as a condition of approval for Tree Farm 1 to include a notation on the
Tree Farm 1 final plat stating possible adjustments lo the open space and right-of-way
calculations i a segment of Skyline Ranch Road is dedicated in Tree Farm 1.

For the foregoing reasons, and with imposition of the condition of approval described above, the
Hearings Officer finds Tree Farm 5 is suitable for the proposed ten-iol cluster/PUD considering
the adequacy of transportation access to the site.

3. The natural and physical features of the site, including,

......... R T T T TR gt T e T e et T T Ay T o et
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and natural rescurce values:
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FINDINGS:

General Topegraphy. The Tree Farm B tentative plan shows, and the Hearlngs Officer’s site
visit observations confirmed, that the Tree Famm & sile has varying topography. The dominant
feature of Tree Farm 4 is the central ridge running from scuthwest o northeast. The applicant’s
burden of proof states, and my site visit observations confirmed, that the higher ground atop this
ridge s refatively level to rolling, with steeper slopes in the northwest where the terrain drops
toward Tumalo Creek. The tentative plan for Tree Farm 5 shows the propossd residential lols
would be located atop this ridge. Topographical information for The Tree Farm indicates the
central ridge is at its narrowest in Tree Farm 5, resulting in the most western lots ~ Lots 43-50 -
heing at least partially on slopes. The tentative plan indicates the slopes from the central ridge
down to the west range from 10 fo 20 percent grades. As discussed above, the privale roads in
Tree Farm 5 would align with the natural topography rather than cutling across slopes.

As discussed in the findings below concerning natural hazards, the Hearings Officer has found
the steeper slopes in Tree Farm 5 and its lols may increase the risk of wildfire, and the
applicant’s wildfire plan doss not adequately address this additional risk. For this reason, | find
the applicant has not demonstrated the site for Tree Farm & is suitable for the proposed cluster
development considering its topography.

Natural Hazards. The identified natural hazard affecting The Tres Famm is wildfire. There is no
dispute The Tree Farm is in a wildfire hazard area”” 1t is located in the “Wildland Urban
interface” (WUD — Le., the transition area between human development and wildiand, in this
case forest lands. The castern half of The Tree Farm was in the path of the 1800 Awbrey Hall
fire that burned approximately 3,500 acres from the north end of Sheviin Park southeast to a
point hear Highway 87. The June, 2014 Two Bulls Fire burned several thousand acres of
Cascade Timberlands property west and northwest of Sheviin Park. The Hearings Officer finds
the nature of the wildfire hazard is two-fold: (8) residential uses in The Tree Farm could ignite a
fire that spreads to adjacent land; and (b) wildfire ignited elsewhere in the WU, such as in the
DNF, could epread to residential uses in The Tres Farm, diverting fire-fighting resources to The
Tree Famm,

The applicant's burden of proof states the Awbrey Hall Fire removed much of the forest
overstory in the eastern part of The Tree Farm, resulting in that area having fewsr tress and
primarily shrub steppe vegstation. The applicant states that since the Awbrey Hall Fire, Miller
Tree Farm has worked with the Oregon Department of Forestry (ODF) and others {o reduce fire
fusls on the entire Tree Farm property, including tree thinning and brush removal. | observed
svidence of this thinning activity during my site visit. However, as | noted in my site visit report, |
observed that the forssted part of The Tree Farm, including all of Tree Farm 5, refains a
relatively dense tree cover, visible in aernial photographs in the record.' The photos show the
interface between the denser forest and the more open shrub steppe runs roughly along the line
between Sections 33 and 34 and the RR-10 and UAR-10 Zones. The denser forest also covers
a small poriion of UAR-10 zoned property in Tree Farms 2 and 3 and the most southwestern

¥ The parties disagres as fo the degree of that hazard. Paul Dewey describes it as “extreme.” The
applicant notes the Greater Band CWPP {Community Wildfire Protection Plan) Boundary Map, included in
the record in Exhibit “Q7 to Mr. Dewey's November 18, 2014 submission, categorizes The Tree Farm and
surrounding iand as "high risk” ~ the lowest category of risk - while other areas on the map are
categorized as higher risk — Le., "sxtrems” and high density exireme.”

Y £ g, the Tree Farm Master Plan, Exhibit ‘A" to the Tree Farm 5 burden of proof.
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pottion of Tree Farm 1. The shrub steppe vegetation in Tree Farms 1, 2 and 3 continues north
onte the Rio Lobo property and east onto the Miller Tree Farm property.

LandWatch argues that no part of The Tree Farm property or Tree Farm 5 5 suitable for the
proposed cluster/PUDs considering the risk of wildfire. Paul Dewey describes The Tree Farm as
“not a safe place to bulld” and "an inappropriate place for people to live.” He states further
development in the WUI is not appropriate because "no development can be made ‘safe’ in the
face of catastrophic wildfires.” In support of his position, Mr. Dewsey submitted into the record
several letters from LandWalch's fire expert Addison Johnson, as well as dozens of pages of
articles, studies, and research papers discussing the risks of wildfire in the WUL

In response, Mr. Condit argues in his December 30, 2014 letter that “The Tree Farm properties
are zoned for rural development and the applicable criteria have to be construed in that
context.” In his January 6, 2015 final argument, Mr. Condit stated:

“While [the applicant’s proposed wildfire plan] wilf obvicusly not eliminate all risk
from wildfires, it doss nof, however, follow that all development should be
profifhited. Deschutes County regulates developments in areas subject to natural
hazards (including wildfires) pursuant fo Slatewide Land Use Planning Goal 7,
which provides that [lfocal governments shall adopt comprehensive plans * ™ ™ o
reduce risk to people and properly from natural hazards” There i no
requirerment that all risk be eliminated.®

Yindead, such risk would be impossible to eliminate in the Bend area. The greater Bend
araa Conmunity Wildfire Protection Plan Boundary, attached as the last page of Exhibit
O to LandWatch's November 19, 2014, submittal shows thal The Tree Farm propeitiss,
the territory within the Cily of Bend, and most of the surrounding teritory are rated ‘high’
for wildfire risk. And there are significant areas near the City raled ‘extreme’ or “high-
densily extreme for wildfire risk. The fire hazard risk within the City and on most of the
surrounding territories is thus the same or even higher than on The Tree Fanm
propeities”

Mr. Condit goss anto state:

“‘By raquesting and obtaining an exceplion to Goals 3 and 4 tu designate The
Tree Farm properties as Rural Residential or Urban Area Reserve in 1988, the
County made the policy decision that these are developable lands. This decision
was acknowledged to be in compliance with the State Land Use Planning Goals,
including Goal 7, That doesn't mean The Tree Farm doesn’t have fo comply with
the applicable criteria. See PGE/Gaines cited in the Applicant’s prior testimony.
Mr. Dewey argues that, because the Applicant cannot guarantes absolute
protection frorm wildfires, no development should be allowed. Such a reading
would swallow the Code.”

The Hearings Officer agrees the county made a policy decision that the RR-10/WA zoned lands
____________________________________ west of the Bend UGB are developable. Anv change to the uses permitted in the RR-10and
UAR-10 Zones west of Bend — e.g., sliminating dwellings due io fire risk - would require
legistative action by the county, such as a text amendment to Titles 18 and 18, and cannot be

accomplished through individual quasi-judicial land use decisions.
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However, The Tree Farm proposal includes land divisions providing for multiple dwellings, and
therefore is subject to the subjective and discretionary standards in Title 17 — e.g,, contributing
to “orderly development” — and the equally subjective and discretionary conditional use and
cluster/PUD standards in Titles 18 and 19. Section 18.128.010 {A), set forth above, makes clear
the county may deny a conditional use application if it finds the proposal does not satisfy the
applicable approval oriteria In addition, Section 18.128.020 authorizes the county fo impose
conditions of approval in order to assure compliance with the approval criteria. Nevertheless,
the Hearings Officer finds nothing in Title 18, 18, or 22 that requires the county to impose
conditions in order to make a proposed conditional use approvable. Accordingly, | find the
question befors me is not whether the residential development should be prohibited on The
Tree Farm or Tree Farm 5 site. Rather, it is whether the sife for Tree Farm § is suilable for the
proposed cluster/PUD considering the wildfire hazard,

The unusual configuration of Tree Farm 5 restricts placement of dwesllings to the higher ground
near the middie of The Tree Farm where most of the lots would be sloped. The applicant
proposes to cluster the dwellings on the high ground, and to address wildfire risk through I8
wildfire plan, included in the record as Exhibit “J" to the Tree Farm § burden of proof. The
Hearings Officer agrees with Mr. Condit that in order to find compliance with this conditional use
approval criterion | need not find the wildfire plan eliminates aff fire risk for these dweliings.
Rather | must determine whether the wildfire plan, in its design and implementation, will reduce
that risk to a sufficient degree that the Tree Farm 5 site and configuration are suitable for the
proposed 10-ot cluster/PUD considering the risk of wildfire.

The applicant’s wildfire plan consists of & two-page narrative to which are attached nine pages
of information concerning the “Firewise Communities Program” (Firewise) and the “Firs Adapted
Communities Program.” The narrative describes the wildfire plan's goals as:

s further reduction of ladder fuels;

e thinning of juniper and small ponderosa trees;

+ development of a fire adaptive ecosystem to preserve old growthy

« maintenance of a healthy tree stand and reduction of the threat of bestle kill and fire
damaged trees; and

s enhancement of the landscape with native grasses for a natural landscape and fo
support wildlife.

The wildfire plan identifies the following means to accomplish these goals:

1. wildland fug! treatments completed by the current property owner will continue o he
maintained by the developer and future HOA through a requirement written into the community’s
governing documents and guidelines, and will "enhance open space, structure survivability, and
e Astighter matET S

2. The Tree Farm will comply with all applicable eriteria in the Beschutes County code relative to
community safety from firg;
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3. The Tree Farm will become a nationally recognized Firewise/USA Community viewed as a
mode! HOA-managed neighborhood that uses wildfire mitigation pringiples to manage
combustible vegetation and incorporates structure fire resistant features and materials to reduce
the threat and intensity of wildfire o personal property and the adjacent forest;

4. The Tree Farm will incorporate into its governing documents and architectural and landscape
guidelines the requirement to use firs resistant bullding materials and lenvdscaps ealments to

reduce the threat of wildfire within the boundaries of the nsighborhood and to create a fuel
break to slow or stop an approaching wildfire to adjacent properties;

5. The Tree Farm developer and HOA will make an annual commitment o maintain recognition
as a Firewise/USA Community;

&. residents and visitors will be familiar with the county's Wildfire Fire Evacuation Plan, in
addition 1o The Tres Farm Evacuation Plan; and

7. The Tree Farm's governing documents will_address sources of human caused ignitiong and
prohibit burning of debris and the use of fireworks. (Emphasis added.)

i his written public hearing testimony, Gary Marshall stated the applicant proposes fo use the
National Fire Protection Association (NFPA) standards in conjunction with regulations from the
Oregon Fire Code {OFC) and the Oregon State Residential Code to “greatly reduce the risk of
home ignition from wildfire” Attached to this testimony are several NFPA and Firewise
documents, including the 34-page NFPA “Standards for Reducing Structure Ignition Hazards
from Wildiand Fire” However, Mr. Marshall's testimony does not indicate which of the Firewise
or NFPA standards would apply to The Tree Farm, or when, how, where, or by whom they
would be implemented. And indicated in the above-undstriined language, most of the wildfire
plan's proposed implementation measures are general and aspirational.

LandWatch questions the effectiveness of the applicant’s wildfire plan for two principle reasons,
each of which is addressed in the findings below.

1. Reliance on Firewise and NFPA Standards. in his November 21, 2104 commentis on the
applicant’s proposal, Ed Keith noted that to obtain Firewise recognition, The Tres Farm would
nead to obtain g wildfire risk assessment from ODF or the Bend Fire Department, form a board
or commities to identify priorities, and create and implement an action plan. Mr. Keith stated that
“since communities are dynamic and vegetation grows back,” Firewise recognition must be
renewed annually ‘so the community shows they are continually working on their priorty
issues.” For these reasons, LandWalch argues Firewise recognition does not constitule a
rreaningful wildfire plan for The Tree Famm.

With respect to NFPA standards, in his December 11, 2014 submission, Mr. Dewey notes these
standards begin with disclaimers concerning the need for local evaluation of “products, designs,
or installations” and local enforcement. He also notes, and the Hearings Officer agrees, that the
NEPA standards included in the record are extensive, technical, and detailed. Howsver,

applicart's wildlire plan vdébas’hfj’{”'iﬁi_éﬁ{t‘ify”Wﬁiﬁﬁ:”'N'F’??*}%;"Si‘aﬁﬂ‘aﬁﬁi,&%"'é:ilgigiéiy"'itté’”“i“‘?‘s@”Yrﬁzﬁ' Farmy
where, when, how, of by whom the NFPA standards would be implemented, or how and by
whom they would be enforced and their effectiveness evaluated.

Although Mr. Marshall's wiitten testimony, provided in several letters, does inciude some
specific recommendations for implementation of the Firewise program and NFFA standards,
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these recommendations ars not described in the applicant's submitted wildfire plan. Rather, the
plan appears merely to incorporate the Firewise program and NFPA standards by reference.
The Hearings Officer finds that is not sufficient to meet the applicant's burden of demonstrating
compliance with this conditional use approval criterion. | alse find it is not my responsibility, nor
that of planning staff or interested parties, to search through Mr, Marshall's extensive materials
- which he describes as “a plethora of fire safely stendards” — in order to identify relevant
standards and to crafl a comprehensive and coherent wildfire plan therefrom, Neither do the
wildfire plan’s mere references to Firewise and the NFPA provide a sufficient basis for me to
impose clear and objective conditions of approval, | cannot simply condition approval on
compliance with the Firewise Community recognition process and the NFPA standards. See
Sisters Forest Planning Comm. v. Deschules County, 48 LUBA 78 (2004), 188 Or App 311, 108
Pad 1175 (2005)."° Finally, the wildfire plan’s narrative summaries state the developer and the
HOA will undertake certain wildfire plan activities, but they do not clanify iffwhen the developer
would bow out and the HOA would take over.

Eor the foregoing reasons, the Hearings Officer finds the applicant’s wildfire plan is not sufficient
to demonstrate compliance with this conditional use approval criterion because it simply does
not include a meaningful action plan or an explanation of how, when, or by whom the plan wil
be implemented. And it addresses The Tree Farm as 3 whole aithough the record indicates
g2thers is considerable variation in location, topography, and vegstation in The Tree Farm lots.
However, because the Firewise and NFPA standards are nationally recognized, comprehensive
and detailed, | believe it is feasible for the applicant to create an adequate wildfire plan based
an those standards that includes the critical information missing from the submitted plan. | find
such a plan must include, at a minimum, the following information:

s identification of each residential lot building envelops, the extent and nature of the
defensible space around each dwelling, and fire fusl treatments on the buillding envelope
and the rest of the ol

s the setback from the upper edge of the slope(s) for each building envelope and dwelling;

« the fuel treatment, if any, on any slope below sach dwelling, and if such fuel treatment
will oecur on open space, what impact it will have on that open space, on surface water
drainage, and on wildlife habitat for lots in the WA Zone;

« whether and where decks and outbuildings would be permitted on sach lof;

e what specific construction methods and bullding materials will be reguired for each
dwelling to mest specific, identified NFPA standards;

e @ detalled description of how and by whom the wildfire plan will be implemented,
monitored, and enforced, with particular attention to the transition between the developer
andthe HOA;

............................................. =& speoiiic, mapped evacuation. plan for The Tree Farim and sach of the five Tree Famn

developments, including directions for operation of the gate on Sage Steppe Drive; and

¥ 1 that appeal, filed by LandWatch's pradecessor, the Court of Appeals held a condition of approval
requiring implementation of the applicants experl’s recommendations was impropser where the
recoimmendations were imprecise, confusing, hypothetical, andfor in conflict with county code provisions,
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+ a detailed description of when and how residents and guests will be informed of the
wildfire plan requirements and the svacusation plan.

2. Inadequate Resognition of Fire Behavior. The parties disagree as to whether the proposed
design and configuration of Tree Farm 5 adeguately recognize and address wildfire behavior.
For example, Mr. Johnson argues placement of dwsllings on the central ridge and upland areas
above slopes increases wildfire risk because the dwellings would be both upslope and
downwind from a wind-driven wildfire starting in the public and private forest lands or Sheviin
Park to the west Mr. Johnson alse argues placement of dwellings in the shrub steppe
vegetation on the eastern half of The Tree Farm does not reduce the fire risk because fire in
that vegstation can produce flame lengths of 10-12 feet. He claims the previously bumed
portion of The Tree Farm does not create a fuel break between the forested western half of The
Tree Farm and the urban and urbanizable lands to the east, as claimed by the applicant,
because the Awbrey Hall Fire only changsed the fype of fusl reducing the fire risk from
“axtremely Intense to merely intense.” As discussed elsewhers in this decision, Mr. Johnson
also argues the proposed secondary emergency access road will not allow timely and gfficient
evacuation of The Tree Farm in the event of a fire and should be in a different location. Finally,
Mr. Johnson questions the adeguacy of water available for fire suppression in fight of the
uncertainty of The Tree Farm's water supply and pressure.

The applicant responds that The Tree Farm configuration and s wildfire plan adequately
address and minimize the risk of wildfire. The applicant notes that in his comments on The Tree
Farm, Ed Keith stated that he doesn't consider the 10-20 percent slopes on the west side of the
central ridge to be particularly steep, and that many local subdivisions have been developed on
steeper ground. He stated he bslieves fire risk can be reduced by selting dwellings and decks
well back from the top of the slopes. The applicant also submitted several letters from Mr.
Marshall, discussed in the findings above, identifying measurss to be implemented in The Tree
Farm. However, as discussed above, the Hearings Officer has found the applicant’s wildfire plan
does not adequately identify what NFPA standards are applicable to Tree Farm lots and
dwellings, how and by whom those standards will be implemented and enforced, and what
would be the relative role of the developer and the HOA In implementing the wildfire plan.

Tree Farm 5 is the most western of the cluster developments and has the steepest slopss and
the most dense vegetation in The Tree Farm. Dwellings in Tree Farm 5 would be located farther
west than dwellings in the nearby Highlands at Broken Top PUD. They also would be farther
west than dweliings in the Saddleback Subdivision, just north of Shevlin Park, which was
avacuated during the 2014 Two Bulls Fire. All of the proposed Tree Farm § dwellings are
located at the top of a slope. For these reasons, and in the absence of an adequate wildfire
plan, the Hearings Officer finds applicant has not demonstrated the site and configuration of
Tree Farm 5 sufficiently address predicted wildfire behavior affecting residential lots and
dwellings. | also find it is neither feasible nor appropriate for me to craft conditions in an effort fo
make the applicant’s proposal approvable.

For the foregoing reasons, the Hearings Officer finds the applicant has failed to
demonstrate the site for Tree Farm § is suitable for the proposed use considering natural

Natural Resource Values. The Hearings Officer finds natural resources on the site of Tree
Farm 5 consist of native vegetation including predominantly shrub-steppe vegetation, scattered
rock outcrops, and wildlife habitat including the Tumale winter deer range in the maost
southwestern portion of the site within the RR-10 and WA Zones.
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a. Vegetation. The majority of The Tree Farm and Tres Farm § will be maintained in permanent
open space. As discussed above, the record indicates the applicant has undertaken regular
brush cutting and tres thinning for purposes of fire fuel reduction and intends that such
vegetation management will continue within the Tree Farm 8§ open space tract. In addition, the
applicant proposes that gach lot in Tree Farm § will have a designated building egnvelops in
which the dwelling must be constructed, preserving native vegstation on the residential lots
outside the building envelopes. As discussed in the findings below, the applicant’s wildlife expert
testified that in her opinion, management of vegetation on Tree Farm & for fire fusl reduction can
and will be accomplished in a manner consistent with preservation of wildiife habitat. Howsver,
because of the sloped lots and moderate vegetative cover in Tree Farm 5, and the suggestion in
Mr. Marshall's testimony that Firewise and NFPA standards might require thinning andfor
removal of vegetation on slopes below the dwsllings — potentially within the open space lract -
the Hearings Officer finds fire fuel reduction in Tree Farm & may be more exiensive than in the
other Tree Farm cluster/PUDs,

b. Rimrock and Rock Outcrops. At the outset, the Hearings Officer finds if is not clear any
rock outcrops in Tree Farm 5 qualify as “rimwock,” defined in Section 18.04.030 as a ledyge or
outcropping of rock that “ferms a face in excess of 45 degrees.” In any case, the submilted
tentative plan and burden of proof statement for Tree Farm § indicate the applicant does not
intend to remove or alter existing rimrock or rock oufcrops.

¢. Wildlife Habitat. The Hearings Officer finds that because Tree Farm 5 is located entirely
within the WA Zone, its wildiife habitat consists of winter deer range including migration
corridors. The applicant’s burden of proof for Tree Farm 5 states all of the open space tract
would be preserved, no new fences would be established, much of the existing wire fencing
would be removed, and the applicant would eradicate and replant most of the existing network
of dirt Iogging roads. However, all ten Tree Farm § dwellings, portions of Golden Mantle Loop
and Canopy Court, and portions of the multi-use path and recreation trail systems would be
established in the winter range habitat. The applicant states the only vegstation removed would
he that necessary for dwelling and road construction and for fire fuel reduction.

As noted i the findings above under the WA Zone, the stated purpose of that zone in Section
18.88.010 is to “conserve important wildiife areas” while permitting “development compatible
with the protection of the wildlife resource.” Therefore, the protective measures established in
the WA Zane are intended to accomplish those dual purposes. As discussed in the WA Zone
findings above, the Hearings Officer has found Tree Farm 5 will satisfy all applicable WA Zone
criteria. Nevertheless, in its August 19 and December 11, 2014 comiments on the applicant's
proposal, ODEW argued The Tree Farm will not protect the Tumalo winter deer range for the
following reasons

s devslopment of residences in the winter deer range will convert native forest and

upland habitats into built structures, including roads, resulling in permanent loss of
habitat,

s homeowners will be aliowed to remove habitat on their homesites;

s deer migration corridors will be blocked by dwellings;

Tree Farm 5, 247-14-000250-CU, 247-14-000281-TF Page 39af 81



¢ trails and open space will promote low impact recreational use ~ e.g., bicycling,
walking, and wildlife viewing - that will interfere with deer use of winter range if they
are not sufficiently dispersed in the Tree Farm, and

s the applicant has not identified mitigation measures demonstrating “no nst loss” of
habitat pursuant to ODFW's administrative rules. e

The Hearings Officer finds ODFW's habitat mitigation policy, which includes the "no net loss”
standard, does not establish approval criteria for quasi-judicial land use decisions unless they
involve local government land use regulations that require habitat mitigation, or proposed plan
amendments or zone changes relating to habitat protection. QAR 835-415-0015 and OAR 635~
415-0020. | find neither exception applies here. | also find ODFW's concerns about low-impact
recreational use on trails are of greater relevance o Tree Farms 4 and 5 than they are to Tree
Farms 1, 2 and 3 because all of Tree Farm 5 and most of Tree Farm 4 are located in the winter
deer range. Conseguently, | find the relevant wildiife issues include development of dwellings,
roads, and iralls, and the vegetation removal required for those features and for fire {uel
reduction.

LandWatch submitted an article from the USFS Pacific Nerthwest Research Station (PNWRS)
entitied “Science Findings” generally addressing the potential impact of residential development
on mule deer winter range and migration corridors. The article reviews the work of Jeff Kline, &
research forester with PNWRS, on general deer migration patierns in Deschutes County, and in
particular on anticipated effects on deer migration from potential future development of the
Cascade Timberlands property west of The Tree Farm. The aticle concludes by listing "land
management implications” for such development, including recommendations that resource
managers work with landowners 1o consider protective measures such as conservation
sasermnents to protect winter deer range and migration corridors.

The Hearings Officer finds the applicant’s proposal addresses the specific winter range qualities
on The Tree Farm property including specific migration corridars, and identifies protective
measures similar to conservation easements for both the winter range and migration corridors.
The WMP, dated May 18, 2014, and attachsd to the Tree Farm 5 burden of proof as Exhibit "
was prepared by Dr. Wendy Wente, an scologist and biologist with Mason, Bruce and Girard
Natural Resource Consuliants (MB&G). The WMP includes an overview of The Tree Famm
property, Dr. Wente's methods for investigation and identification of existing wildlite habitat and
use, her assessment of the wildiife uses therson based on her investigation, a number of
specific mitigation and conservation measures, and her opinion regarding wildlife habital on the
portion of The Tree Farm zoned WA, including residential lots and open space tracts,

At page B of the WMP, Dr. Wente identified "general wildlife utilization trends” for mule deer on
The Tree Farm in relevant part as follows:

“Bule Deer Habitat and Migration Corridor.

.....................................................................................................................................................................................................................................................................

Tree Farm located in the WA Zone] within the PSA {The Tree Farm] (Figure 1) a8
a mule deer winter range (WA Zone), and deer are also known o migrate
through the area. Throughout the field investigafion, the MB&G biologist

B ODFEW also raised concems about & proposed pond in The Tree Farm. However, in her letter dated
Dctober 10, 2014, Dr. Wenie stated the pond has been removed from The Tree Fanm proposal.
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ohserved signs of diffuse migration through the respective undersiories of
Ponderosa Pine Forests West and Fast, Wildlife species, especially ungulates,
fraquently use the PSA in its entirely as evidenced by the presence of deer signs
at sample plots and other areas throughout the property. These forested habitats
provided minimal evidence of bedding, but they showed signs of significant
wildiife use as foraging and coridor habital, Numerous signs of up-gradiant and
down-gradiant fraifsftracks suggest that forested areas within and throughout the
PSA serve as difuse corridors for traveling to resources focated outside of the
PSA and for accessing forage and possibly water resources. Key areas identified
as fravel corridors for deer included the dry draw and parallel minor ridges
running northeast fo southwest belwesn plots H8 and HS (Figure 2). This corridor
extends northward along the property boundary where it parallels Tumalo Creek.
Deer are also likely using corridors where they would experience lower gradients,
such as along the existing road to the south of plat H7, to move betwesy the
Tumalo Creek riparian corridor and upland areas fo the east (outside of the WA
Zone) that provide bunchgrass and antefope bitlerbrush forage. Therefors, the
MBS hiologist was able fo corroborate the WA Zone designation within the PSA
relative to mule desr habitat and use.”

Based on the figures and photographs in the WMP, the Hearings Officer understands Dr. Wente
to conclude mule deer habitat use and fravel corridors are sufficiently diffuse on The Tree Famm
property that desr currently move across The Tree Farm,

Dv. Wente also submitted a lefter dated Oclober 10, 2014 responding to ODFW's concemns in
relevant part as follows:

“ODFW commented that the deer migration corridors ‘could be completely
eradicated or substantially cut-off [sic], forcing deer o move through the
devslopment * * * The Tree Farm RR-10 parcel, which is averlain by the deer
winter range WA zone, is approximaltely 393 acres in size. The development plan
propases approximately 30 acres of jots and road right-of-way (combined) within
the RR-10 parcel. This maintains the remaining approximately 363 acres (92%)
as designated open space. The DCC 18.88.050(D)(2) requirss the retention of
80% of an RR-10 zoned area with a WA rone as open space, thus this
development far exceeds the proportion of open space required by the cods for a
cluster development within a WA Zone. in addition to providing more open space
than required by the code for deer winter range on RR-10, the development team
selected a design configuration that would maintain witdlife corridors throughout
the open space. The plan provides an extensive corridor along the weslem
boundary, preserving an area where deer would be expected (o continue ulilizing
the Tumalo Creek drainage. The two pods of the cluster development that fall
within (TF8) or partially within (TF4) the RR-10 zone are also configured (o
provide an additional north/south corridor following the natural lay of the jand.
Finally, the configuration of the development plan supporls east/wes! deer
movement patierns afong the southern portion of the RR-10 zone. This area

is elearly maintained as a corridor of habilat between the road [Skylivers
Road] and the southernmost cluster [in Tree Farms 3 and 5]. These
corridors, and the open space in general, will continue to provide space for
deer to move across and fo utilize the wildlife habitat provided by the WA
zone on the RR-10.” (Bold emphasis added.}
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The Hearings Officer understands the above-emphasized language to mean Dr. Wenie
concluded the proposed roads and trails, open space fract, and dwellings in Tree Farm § would
not create a barrier 1o deer movement or habitat use in that area. Each of these development
features is discussad in the findings below.

{1} Roads and Trails, As discussed in the findings above, thers are 8 number of existing dirt
roads on The Tree Farm site. The record indicates these roads and dirt frails in The Tree Farm
have heen, and continue to be, used by members of the public. The applicant's WMP states
with respect to roads and trails in Tree Farm &

“Where proposed access roads intersect the planned [north-south] coridor, there

will be reduced speed signe and signage indicating wildlife crossings.

Considering historic human use of these roads and trails, the relatively low volums of fraffic
predicted for The Tree Farm Drive in general at buildout — 478 ADTs — and the very low traffic
volume on the segment of Golden Mantle Drive and Canopy Court providing access {o
residential lots in Tree Farm 5, the Hearings Officer finds that with these measures, the
presence of roads and trails within Tree Farm 5 will not interfere with use of winter deer range in
general or in paricular with migration corriders the PUD roads and trails will cross.

(2} Qpen Space Tract. Af the public hearing, the Hearings Officer questioned whether ongoing
firs fuel management in The Tree Farm and the apen space tracts can be undertaken consistent
with the conservation of the Tumalo winter desr range. In response, the applicant submitted a
lettar dated December 5, 2014 from Dr. Wente stating the WMP and the applicant’s fire plan
“are designed to provide a coordinated solution to serve two goals that carn in some cases bein
conflict: maintaining the quality of wildiife habitat while also reducing the risk of wildfire.” Dr.
Wente noted that the fus! reduction treatments proposad for The Tree Farm'’s open space tracts
are 3 continuation of the treatments already practiced on The Tree Farm property. Dr. Wente
stated that in her opinion the proposed fuel reduction freatments would not interfers with
conservation of the winter deer range for three reasons: {1} The Tree Farm open space
provides good winter deer range habitat in spite of historic and ongoing fuel reduction
treatments therson; (2) the fuels management technigues will simulate the effects of small-scale
wildlife which is an important component of a healthy ponderosa pine ecosystem, and (3}
regular brush culting and removal of juniper trees encourages the growih of forbs that make up
much of the winter forage for deer.

Dr. Wente's opinion would support a finding that the applicant’s proposed fire fuels management
will be consistent with conservation of the Tumalo winter deer range in Tree Farm §. However,
as discussed in the findings above, the Hearings Officer has found the record, including the
applicant’s wildfire plan svidence, suggesis that in order fo adequately address predicted
wildfire behavior it may be necessary to remove significant vegetation downsiepe from
dwellings, including from the adjacent open space traci{s) I is not clear that Dr. Wente
considered removal of vegetation beyond historic fire fuel treatments in forming her opinion
about impacts on the winter deer range. Moreover, as discussed above, | have found the

(3) Dwellings. The Hearings Officer finds the configuration of Tree Farm 5, with its clustering of
dwallings as required in the WA Zone, preserves large swaths of open space as well as leaving
the existing migration corridors intact. The WMP states in relevant part:
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“The currently proposed lot configuration also alfows for a north/south deer and
other wildlife movement corridor within the residential development, providing
conneciivity afong the eastern edge of Tree Farm West the pottion of the
property within the WA Zone. This wildlife corridor is localed between lots 43 {in
Tree Farm 5] and 37 [in Tree Farm 4] on s northern terminus as depicted in the
conceptual site plan {Appendix A). * * * The corridor is designed to provide al
least a 100-meterwide passage between structures and should be sufficient for
mule desr given the minor topographic refief and habitat type (Sperger 2006).
The corridor is aiso sited to take advaniage of natural break in the fopography at
its northern outlet Deer likely already use this break in the northwestem ridge to
access the flatter portions of the property fo the east, and the development
corridor will aflow them fo continue this movement pattern.”

The proposed Tree Farm 5 configuration with ten dwellings also will significantly intensify
human activity over mere recent human use in this habitat consisting of low-intensity recreation,
tfree and brush thinning, and historical fogging. In contrast to these mostly seasonal activities,
dwellings would create year-round human activity. Opponents question whether developing
Tree Farm 5 at the proposed density will create foo great an impact on the winter range
sompared with lower density development, or no development at all. The applicant's WMP doss
not address this issue, which | find may well be relevant in the context of this very general
“suitability” approval criterion.

Finally, the WMP includes at pages 9-12 a numbsr of habitat miligation and conservation
measures. These address factors including dwelling siting and fencing consistent with the WA
Zone requirements discussed above, not allowing uses prohibited by Title 18, and several
specific measures addressing vegetation monitoring, removal of non-native species and juniper,
preserving ponderosa pine frees and downed logs, and keeping dogs on leash. However, the
Hearings Officer finds the WMP suffers from the same lack of detail and clarity as does the
wildfire plan as to how, when, where, and by whom these measures will be undertaken, how
their success will be measured, and how and by whom they will be enforced. Rather, the WMP
states simply that certain things “will be done” or "will comply.” For example, the WMP slates:

“During development, the developer will be responsible for managing the open
space thal encompasses the wildlife management area. Upon completion,
management of the open space will ullimately be lransferred to either a home
owner's association or a non-profit or other public entity.”

The WMP does not explain the meaning of the terms “development’ and “completion” in this
context. They could signify that once all Tree Farm infrastructure has been compleled by The
Tree Farm LLC, management of The Tree Farm open space and habitat shifis to the HOA,
which at that point might only exist on paper.

As is the case with the applicant’s wildfire plan, the Hearings Officer finds that {o be effective,
the WMP must include more detall, such as an action plan that identifies specific measures

addressing each residential lot in the WA Zone, as well as roles, responsibilities, and timing of

propusal approvable.
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For the foregoing reasons, the Hearings Officer finds the applicant has failed to
demonstrate the site for Tree Farm 5 is suitable for the proposed use considering natural
resource values.

8. The proposed use shall be compatible with existing and
projected uses on surrounding properties based on the
factors listed in DCC 18.128.015{A).

FINDINGS:

Existing and Projected Uses. Existing and projected uses on surrounding properties are
discussed in the findings below.

1, Bast: To the east of Tres Farms 1, 2 and 3 is vacant land zoned UAR-10 and owned by Miller
Tree Farm. The Hearings Officer finds that in the short term this property could be developed
with fen-acre residential lois or with smaller lots through PUD approval. in the longer term,
because this property is included in the urban area reserve, it may be brought into the Bend
UGRE and developed with urban-density residential uses. Farther to the east within the Bend
LGB and city limits are three public schools and Northwest Crossing, a mixed-use development
including urban-density residential, commercial, and light industrial development. The Hearings
Officer finds these uses will continue in the fulure. The applicant’'s burden of proof states, and |
agree, that the design of The Tres Farm, with its clustering of dwellings and large swaths of
open space, will be compatible with surrounding lands fo the east by placing the dwellings
closest to the UGB and by serving as a permanent transition between the whban and
urbanizable lands to the sast and Sheviin Park and forest lands the west.

2. West. Immeadiately to the west is Shevlin Park, a 852-acre regional park owned and managed
by the park district and which includes developed amenities, large areas of open space, and an
extensive trail system. To the southwest is the portion of the DNF planned and managed for
scenic views and recreation, including the “Phif's Trail” mountain biking trall network, The
Hearings Officer finds it is reasonable to assums these uses will continue in the future. Farther
fo the west and northwest are private forest lands including the approximately 33,000-acre
Cascade Timberlands property and several smaller parcels. Evidence in the record concerning
current uses on these lands is scant, 80 | have found it appropriate for purposes of the suitability
analysis to assume existing uses include those permitted outright in the F-1 Zone, including
some timber harvest. However, | am aware long-term plans for the Cascade Timberlands
holdings have included a mix of timber production, protection of scenic views, and recrealion.

The Hearings Officer has found Tree Farm 5 will not cause g significant change in, or
significantly increase the cost of, accepted forest practices on nearby lands devoted to forest
use. However, as discussed in the findings above, | have found the applicant failed o
demonstrate the site for Tree Farm 5 is suitable for the proposed cluster/PUD considering
natural hazards and natural resource values due o deficiencies in the wildlife plan and wildfire
plan. The guestion, then, is whether those sultability findings mean Tree Farm 5 will be
mmmpatsbi@ w;ih Qurrent ard pr@gected uses ) pubisc and pravate fgrest iands *10 i‘he west amd

amﬁ fmm The Tree Farm and the Eack Qf an adequate wsiﬁf;re p?aﬂ and ;mpiementamn Qf ‘that
plan making that sk h;ghar § helieve it is feasible for the applicant to develop an adeguale
wildfire plan, but unless and until the applicant does so, | find Tree Farm § is not compatible with
existing and proposed uses on Shevlin Park and nearby forest lands.
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3. South. To the south across Skyliners Road is The Highlands at Broken Top PUD zoned
UAR-10 and including 37 ten-acre residential lots and open space. Farther o the south is the
Tatherow destination resort including residential lots, open space, a golf course and clubhouse.
The Hearings Officer finds these uses will continue in the fulure, although because it is zoned
UAR-10, The Highlands at Broken Top has the potential to be brought into the Bend UGB and
redeveloped at urban density. | find Tree Farm 5 will be compatible with surrounding lands to
the south because they are developed with uses similar to what is proposed for The Tres Farm
— 2., rural residential subdivisions.

3, North. To the north are large vacant parcels zoned UAR-10, one of which is 376 acres in size
and owned by Rio Lobo. The Hearings Officer finds that in the short term these lands could be
developed with ten-acre lots or with smaller lots through PUD approval. in the longer term,
because these lands are included in the urban area reserve, they may eventually be brought
into the Bend UGB and developsd al urban density.

Rio Lobo arguss The Tree Farm and Tree Farm § are not compatible with future development of
its property for two reasons, First, in his letter dated December 11, 2014, Rio Lobe's altorney
Myles Conway stated the applicant’s proposal to creale a private road system in The Tres
Farm, and to stub off Sage Steppe Drive in Tree Farm 1 at the boundary of Rio Lobo's property,
will not be sufficient to support additional through traffic generated by fulure development of Rio
tobo's land. As discussed in the findings above addressing the adeguacy of transportation
access, Rio Lobo's traffic engineer predicted that bulldout of Rio Lobo's 376-acre property at
urban density would include 1,100 dwellings units generating over 8,000 ADTs. Mr. Conway
argues Section 17.36.020(B) requires the applicant to dedicate and construct a public road from
The Tree Fanm's shared boundary with Rio Lobo's property to Skyliners Road to facilitate future
development of Rio Lobo's property. As discussed in the Hearings Officer's decision in Tree
Farm 1 and in the subdivision and PUD findings below, | have found the applicant is permitied
to develop The Tree Farm with private roads. In addition, | have found Seclion 17.36.020(B} of
the subdivision ordinance does not require the applicant to dedicate or construct g public road
between the Ric Lobo property and Skyliners Road because nong Is necessary lo
accommodate present and future through traffic gensrated by The Tree Farm andior
development of Rio Lobo’s property with its current UAR-10 zoning."

Second, Mr. Conway argues The Tree Farm is not compatible with projected uses on Rio
Lobo's property because the majority of Tree Farm dwellings are proposed to be clustered
along or near Rio Lobo’s southern boundary, and the applicant proposes only ohe strest
connaction between the properties, the future extension of Sage Steppe Drive. In his January §,
2015 submission, Mr. Conway asseris this configuration will “adversely affect future
development of the Rio Lobo property” and these proposed Tree Farm homesites "should be
subjected o additional setbacks from applicant's northern property boundary to compliance with
the compatibility provisions.” Mr. Conway argues Tree Farms 1 through 4 must be reconfigured
to provide a fulire road connection at least every 400 fest along the Rio Lobo properly
houndary, relying on Section 17.36.140(B)(3){(c). However, as discussed in the Hearngs
Officer's decision in Tree Farm 1 and in the findings below, | have found Section

e AF oy

oy a et daten Deconitionr 23, 2014, Chaley Miller reprasenting Miller Tree Famm WL steled dtwouid e
be wiliing to commit {o the dedication of public road right-of-way in & mutually agreed upon location

across the adiacent Miller Tres Farm property in the svent Rio Lobo obtains county land use approval for

either a dastination resort or a 37-lot subdivision or PUD o its adjacent property. That dedication would

be to allow Rio Lobe to construct the segment of Skyline Ranch Road from the Rio Lobo property across

the Miller Tres Farm property to the recently constructed NeorthWest Crossing Drive/Skyline Ranch road

intersection adjacent to the new Pacific Crest Middle Schoal.
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17.36.140(B}{3){c) of the subdivision ordinance is not applicable to Tree Farm 5, and therefore
the applicant is not required to provide more than one future road connection along the northem
boundary of The Tree Farm,

Rio Lobo's property and the vacant Miller Tree Farm property east of Tree Farm 1 are zoned
UAR-10 and abut the Bend UGR. Conssqguently, the Hearings Officer finds the nature and
timing of development on these two properties likely will depend on whether and when they are
brought into the UGE and when Skyline Ranch Road, a designated collector, is dedicated and
developed north of its current terminus near Skyliners Road. Annexation of these properties into
the UGE could allow the urban-density development contempilated in Rio Lobo's traffic study.
However, | find that as long as the properties remain in the urban area reserve, development
will be at much lower density. The applicant's burden of proof states The Tres Farm was
conceived as a permanent transition area between urban and urbanizable land to the sast and
Sheviin Park and large areas of forest to the west. That transition is created by clustering most
of the dwelliings in the UAR-10 zoned portion of The Tree Farm, and placing most of the open
space on the RR-10/MWA-zoned property near Shevlin Park and forest lands. For these reasons,
 find that regardiess of the ultimate development density on the Rio Lobo and Miller Tree Farm
properties, the transition area created by The Tree Farm cluster/PUDs will be compatible with
their development.

LandWatch argues the applicant mischaracterizes The Tree Farm as a transition ares’
pecause “there are no urban uses for a substantial distance fo the east” and therefore the
applicant's proposal represents “an isclated pocket subdivision that doesnt provide a transition
to anything.” The Hearings Officer disagrees. The properties east and north of The Tree Farm
are zoned UAR-10 and are planned and zoned for eventual inclusion in the Bend UGB. That
these properties are undsveloped does not change the fact that they are urbanizable lands and
ultimately may be developed at much higher density than The Tree Farm. Accordingly, | find the
characterization of proposed The Tree Farm as a "transition area” is gecurate,

For the foregoing reasons, the Hearings Officer finds Tree Farm § will be compatible with
existing and projected uses on surrounding lands to the north, east and south, but will not be
compatible with Shevlin Park and forest lands to the west because of deficiencies in the
applicant’'s wildfire plan and WMP.

<. These standards and any other standards of DCC 18.128 may
be met by the imposition of conditions calculated to insure
that the standard will be met.

FINDINGS: As discussed throughout this decision, the Hearings Officer has recommended that
i the applicant’s proposal is approved on appeal, such approval should be subject to conditions
of approval designed to assure campliance with applicable standards and criteria.

1. Section 18,128,040, Bpecific Use Standards

_____________________________________________________________________________________________ A conditional use shall comply with the standards of the zone in

whith it s located Snd with the standards and donditiong st fordvin
DCC 18.128.048 through DCC 18.128.376.

EINDINGS: Compliance with the specific use standards for cluster developments in Seclion
18.128.200 is addressed in the findings immediately below.
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. Section 18.128.200, Cluster Development {Single Family Residential
Uses Only}

A, Such uses may be authorized as a conditional use only after
consideration of the following factors:

FINDINGS: The Hearings Officer finds the language of this paragraph means the factors
discussed in the findings below do not establish specific approval standards for Tree Farm 5,
bt rather identify issues | must consider,

3. Need for residential uses in the immediate area of the
propossed development,

FINDINGS: The applicant addressed this factor by submitling as Exhibil "K" to the Tree Farm
burden of proof reports identifying the homes, lots and land currently for sale, pending sales,
and actual sales during the past 12 months in developments in close proximity to The Tree
Farm. These developments include NorthWest Crossing, Shevilin Commons, The Highlands at
Broken Top, Tetherow, and Shevlin Msadows. The report also includes a copy of the June 12,
2014 “Bration Report,” a monthly compilation of data on residential sales complied by the
Rratton Appraisal Group. The staff report summarizes the reports in Exhibit "K” as follows!

“Cut of a total of 131 listings, 81 lots have sold in the past year and nine sales
are pending. This translates to 7.5 sales per month. As of the time of the reparis,
the applicant indicates a standing inventory of 41 properties on the markel, or
just under § ¥ months inventory. The applicant notes that since January 2014,
the number of sales and pending sales has increased to an average of nearly len
par month, Assuming current activity levels, the applicant concludes there is just
over a 4 month supply of inventory on the markst.

Qut of a fotal of 178 single-family home listings priced up to $2,000.000, 116
homes have sold in the past year and 29 are pending, absorbing invenlory af just
over 12 sales per month. Standing inventory includes 33 hornes on the market —
a dozen of which are either under construction or to-be-built — providing fewer
than three months of single-family homes on the markset.”

Opponents Connie Peterson and Christine Herrick argue the applicant should have identified
and addressed the need for affordabls housing. The Hearings Officer undersiands thess
concerns. However, 1 find use of the broad term “residential uses” in this factor doss not specify
or require analysis of any particular types of housing.

For the foregoing reasons, the Hearings Officer finds the applicant has demonstrated there 5 a
need for residential uses in the immediate area of The Tree Farm, and the proposed dwellings
in Tree Farm 5 will address that need.

2. Environmentsl, social and economic impasts likely fo

................................................................................................................................................................................................................

public facilities such as schools and roads.
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FINDINGS:

Environmental Impacts. Tree Farm § is configured so the ten proposed dwaellings, the open
space tract, the multi-use paths, and the private roads are clustered on relatively level land near
the middle of The Tree Farm in the WA 10 Zone. Segments of the recreationalimountain bike
trail will be located in the open space tract. The applicant proposes to esiablish building
envelopes on gach residential lot in which dwellings must be constructed. Remaining land on
the residential lots and the open space tract would be maintained In its natural state except for
perindic removal of juniper trees and brush cutting required for fire fuel reduction. As discussed
in the findings above, the Hearings Officer has found Tree Farm § will not interfers, and will be
compatible, with accepted forest practices on nearby public and private forest lands. However, |
have the applicant failed to demonstrate the site for Tree Farm 5 is suitable for the proposed
sluster/PUD considering topography, wildlife habitat and wildfire hazards. | also have found that
without an adequate wildfire plan the applicant has not demonstrated The Tree Farm and Tree
Farm 5 will be compatible with current and projected uses on Shevlin Park and nearby forest
lands to the west.

in his December 11, 2014 letter, Paul Dewey argues the MHearings Officer should not consider
environmental impacts based on a comparison of the impacts of clustering vs. development of
The Tree Farm propsriy with the five dwellings that would be permitted under its current zoning,
or with alternate development pattemns such as a traditional subdivision with 10-acre lots and
dwellings spread throughout the 533-acre property. His letler goes on fo siate:

“There are apparently only five lols, so the current affernalive would be five
houses. Though the zoning allows a house on a 10-acre parcel, there s po basis
o conclude that 80 10-acre lots can be created here.” {(Underscored emphasis
added}

The Hearings Officer disagrees. There are reasons to find a traditional subdivision with ten 10-
acre lots could be approved on each of the five Tree Farm legal lots. First, a similar
development — The Highlands at Broken Top - was approved immedistely south of The Tree
Farm. Although this subdivigion technically is a PUD, "™ it was approved with 37 mostly ten-acre
lots on land zoned UAR-10 and adjacent to a large open space area abutting the DNF. Second,
traditional subdivisions do not require conditional use approval in the RR-10 and UAR-10
Zones. They are subject to the 10-acre minimum ot size in those zones, and to the subdivision
standards in Title 17. As discussed in the findings below conceming compliance with Title 17,
the vast majority of those standards are clear and objective design standards. The exceplions
are the subjective and discretionary standards in Section 17.16.100 that require the devsioper
to demonstrate the subdivision would establish orderly development and land use pattemns in
the area, provide for the preservation of natural features and resources, and not creale
excessive demand on public facilities and services, and utilities. | find it is possible for the
applicant to satisfy those standards with conditions of approval and with the ahove-described
revisions to its wildfire plan and WMP. Accordingly, | find there is nothing improper in comparing
the propose cluster/PUDs to the alternative of a traditional subdivision when weighing the
snvironmental impacts of The Tree Farm and Tree Famm 5.

" The Cascade Highlands decision, included in the record as an attachiment fo Anthony Raguing's
November 17, 2014 memorandun, states “the 37 lots are all about 10 acres in size {with the exception of
proposed Lot 22 that will be 18.05 acres),” and “the remalning acreage [approximately 20 acres] o will
b platied as a separate fot” and designated ‘not g part” of the subdivision.
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LandWatch also argues the appiicant has failed to demonstrate The Tree Farm will not have
negative environmental impacts on Tumalo Creek. Again, the Hearings Officer disagrees. | find
potential impacts on Tumalo Creek would be limited to erosion and runoff from the west side of
the central ridge into the creek, and | find the applicant's drainage plan, discussed in detail
eisewhers in this decision, demonstrates runoff will be contained on sife.

Because the Mearings Officer has found the applicant failed to demonstrate the site for Tres
Farm 5 is suitable for the proposed cluster/PUD considering wildlife habitat and wildfire nisk, |
also find the applicant failed to demonstrate Tree Farm 5 adequately considers and addresses
this cluster development factor.

Social Impacts. The Hearings Officer has found the applicant demonstrated a nesd for
additional residentis! uses on the west side of Bend that The Tree Farm will address. Tree Farm
5 will cluster ten residential lots and dwellings in the middle of The Tree Farm, close to Shevlin
Park and a considerable distance from the Bend UGB and its urban development. As discussed
above, | have found the proposed configuration of Tree Farm 5 will provide a transition between
the Bend urban area and the vast forested land to the west. | find the proximity of Tree Farm 5
to Sheviin Park and to the exensive “Phil's Trall” mountain biking trail network in the DNF will
facilitate use of these resources by Tree Farm residents.

LandWatch argues The Tree Farm will have negative social impacts on Shevlin Park. The
Hearings Officer finds this argument ignores the record. The park district submitied several
cormments in support of The Tree Fanm. The only concerns the park district expressed were the
need to refine the proposed trail alignments between The Tree Farm and Shevlin Park, and the
need to provide for off-strest parking for trail access. In his December 11, 2014 comments,
Steve Jorgensen, the park district's Park and Trail Planner, stated that increasing public access
to the south portion of Sheviin Park “is a positive development” that will relisve some of the
current and future demands on the imited parking areas at the north end of Sheviin Park, and
will serve io discourage transient camps on the southern portion of the park.

Mr. Jorgensen recommended several measures to facilifate trall access and off-street parking.
These would occur on the adjacent Miller Tree Farm property. Specifically, Mr. Jorgensen
racommeanded the applicant dedicate a 20-wide “re-locatable floating’ public trall asement” to
the park district that abuts and runs parallel to the Skyliners Road right-of-way between Crosby
Drive and the proposed intersection between Tree Farm Drive and Skyliners Road. He also
recommended the applicant improve a new mountain bike trail within that easement in order {o
nrovide @ connection between the existing West Bend Trail along Skyliners Road that
terminates on the east side of Crosby Drive and the proposed trall system in The Tree Farm.
The Hearings Officer found in my Tree Fanm 1 decision that | lack authority 1o require the
applicant to create the traill easement or improvements because the tentative plan for Tree Farm
1 indicates the easement and the improvements thereto would be located entirely within the
adiacent Miller Tree Farm property.

Economic Impacts. The applicant argues, and the Hearings Officer agrees, that The Tree
Farm’s clustered development patiern is the most cost-efficient manner in which to develop a

Jarge rural fract, and much more efficient then providing public Tacllities and seiviees towidely

dispersed ten-acre lots. For exampis, clustering of dwellings requires shorter extensions of
streets and utilities required to serve residential lots. In addition, | find that if the applicant is able
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o secure domestic water through connsclion to the Gity of Beﬁnd water system or the Avion
Water Company there will be no need for individual on-site wells. 9

Public Facifities. Comments on the applicant’s proposal from Peter Russell and George Kolb
indicate no improvements o existing streets or intersections are necessary. No comments on
road improvements were received from the city’'s public works department. As discussed in the
findings above concerning the adequacy of transportation access fo The Tree Farm, the
Hearings Officer has found the development will not create an undue burden on affected
transportation facilities. Finally, as discussed in the findings below, incorporated by reference
herein, the Hearings Officer has found that providing domestic water to The Tree Farm and Tree
Farm 5 will not place an undue burden on city water facilities.

Schools. The record indicates the RR-10 zoned portion of the Tree Farm, including all of Tree
Farnm 1, is located in the Redmond School District. The applicant's burden of proof states the
applicant will request that the Bend-LaFine and Redmond school districts allow the thirteen Tree
Farm homesites in the Redmond School District — three lofs in Tree Farm 4 and all bots in Tree
Farm 5 - o be transferred to the Bend-La Ping School District. As discussed above, three of
the district’s schools - Miller Elementary, Sunmmit High School, and the new Pagcific Crest
Middle School under construction — are located within approximately a mile of Tree Farm & The
record indicates neither school district was asked to comment on The Tree Farm proposal.
However, the Hearings Officer is awars the school districts respond to growth in student
populations by expanding school capacity and/or adjusting school houndaries, and typically
requests that private subdivision streets be subject to public access sasements to facilitate
school bus travel thereon. As discussed above, the applicant proposes to dedicale public
access easements over all private Tree Farm roads.

For the foregoing reasons, the Hearings Officer finds Tree Farm 5 will have positive social and
economic impacts, but in the absence of an adequate wildfire plan and WMP, the applicant has
not demonstrated Tres Farm § will have entirsly positive environmental impacts.

3. Effect of the devslopment on the rural character of the
area.

FINDINGS: Tree Fanm 5 is located in a rural area west of the Bend UGB that is characterized
by: {a) large vacant parcels zoned UAR-10 to the east and north; (b) large UAR-10 zoned
parcels to the south across Skyliners Road with low-density residentisl development (The
Highlands st Broken Top) and a destination resort (Tetherow); (o) Shevlin Park; and {d) tens of
thousands of acres of public and private forest lands to the west The Hearings Officer has
found The Tree Farm will provide a transition between the whban and urbanizable lands to the
sast and the vast resource lands to the west. The overall density of development in The Tree
Farm will be the same as in The Highlands at Broken Top. The proposed configuration of The
Tree Farm will cluster the majority of dwellings in the UAR-10 Zone and will locate the majority
of open space in the RR-10 and WA Zones. For these reasons, | find Tree Farm 5 will be
consistent with the rural characlter of the agrea

" The applicant argues The Tree Farm also will provide sconomic benefits by having the HOA own and
maintain PUD roads, thersby relieving the counly of such maintenance expenses. However, in his
comments on the applicant's proposal, George Kolb noted that the county no longer is accepling roads
into its road mainienance netwark.
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4, Effect of the development on agricultural, forestry,
wildiife or other natural resource uses in the area.

EINDINGS: The record indicatss there are no agricultural uses in the area. As discussed in the
findings above, incorporated by reference herein, the Hearings Officer has found Tree Farm B
will not force a significant change in, or significantly increase the cost of accepted forest
practices on nearby land devoted to forest use, and will be compatible with such uses. With the
sxception of vegetation management for fire fuel reduction, the applicant proposes to retain all
existing vegetation on The Tree Farm open space tracts a5 well as on the portions of the two-
acre residential Iots outside the designated building snvelopes. The applicant proposes o site
dwellings on relatively level ground, thus minimizing the need for significant gxcavation and fill,
and to site the private roads to minimize steep slopes and road cuts. Finally, as alse discussed
above, the Hearings Officer has found Tree Farm 4 will comply with all applicable requirements
in the WA Zone, However | have found that in the absence of an adequate wildiife habilat
management and wildfire plans, the applicant has not demonstrated The Tree Farm and Tree
Farm 5 will be compatible with nearby forest lands or with the Tumalo winter deer range.

For the foregoing reasons, the Hearings Officer finds Tree Farm & will not have a negative effect
on agriculture or forestry. But | have found the applicant has failed to demenstrate Tree Farm B
will not have a negative effect on wildiife habitat in the winter deer range. Therefore, 1 find Tree
Farm 5 does not satisfy this criterion.

B. The conditional use shall not be granted unless the following
findings are mads:

1. All development and alterations of the natural
landscape, will be limited to 38 percent of the land and
at least 85 percent shall be kept in open space. In
cases where the natural landscape has been altered or
destroyed by a prior land use, such as surface mining,
dam construction or timber removal, the County may
allow reclamation and enhancement of the open space
area if enhancement creates or improves wetlands,
creates or improves wildiife habitat, restores native
vegetation or provides for agricultural or forestry use
of the property after reclamation.

FINDINGS: The applicant’s burden of proof for Tree Farm § indicates 87.4 of its 107.6 acres
{approximately 81 percent) will be preserved as permanent open space, therefore satisfying this
criterion.

2. The area not-dedicated to open space or cOMMOon use
may be platted as residential dwelling lots or parcels
that are a minimum of two acres and a maxbnum of
three acres In size. Their use shall be resiricted o
single-family uss. Single-family use may include

accEssary usey and County  xuthorized T home

occupations. Uses permitted in the open space area
may include the management of natural resources,
trail systems or other outdoor uses that are consistent
with the character of the natural landscape.
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FINDINGS: The applicant proposes that Tree Farm 5 will have ten 2Z-acre residential lots with
single-family dwellings constructed within designated buillding envelopes. The applicant
proposes that the dedicated open space tracts will be managed for trail systems, wildlife habitat,
and forest management consistent with preservation of wildlife habitat and the reduction of fire
fuels. For these reasons, the Hearings Officer finds Tree Farm § satisfies this crilerion.

3. in the Wildiife Area Combining Zone, in addition to
compliance with the WA zone development
restrictions, uses and activities must be consistent
with the required Wildlife Management Plan. The Plan
shall be approved if it proposes all of the following in
the required open space area:

a. Preserves, profects and enhances wildiife
habitat for WA zone protected species as
specified in the County Comprehensive Plan
{DCC Title 23); and

FINDINGS: As discussed in detail in the findings above, incorporated by reference herein, the
Hearings Officer has found the applicant falled to demonstrate the site for Tree Farm 5 is
suitable for the proposed cluster/PUD considering wildlife habitat because the WMP does not
include sufficient information. to identify how, when, and by whom the specific measures
identified in the WMP will be undertakan, or the timing of those activities. For the same rgasons,
| find the applicant has not demensirated the WMP satisfies this criterion.

b. Prohibits golf courses, tennis courts, swimming
pools, marinas, ski runs or other devsioped
recreational uses of similar intensity. Low
intensity recreational uses such as properly
located bicycle, equestrian and pedestrian
trails, wildlife viewing areas and fitness courses
may be permitted; and

FINDINGS: The only developed recreational use the applicant proposes for Tree Farm 5 open
space is the pedestrian/bicycle path and recreational trail systems. The Hearings Officer finds
these are low-intensity uses permitted by this paragraph.

et Provides & supplemental, private open space
area on home lots by imposing special yard
sethack of 100 feet on yards adjacent io
required open space areas. In this vard, no
structures other than fences consistent with
DCC 18.88.070 may be constructed, The size of
the vard may be reduced during development
review if the County finds that, through the

...........................................................................................................................................................................................................................................................................................................

landscape protection or wildlife values will
achieve equal or greater profection through the
approval of a reduced setback. In granting an
adjustment, the County may require that a
specific bullding envelope be shown on the
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final plat or may Impose other conditions that
assure the natural resource values relied upon
to justify the sxception to the special yard
requirements will be protected.

FINDINGS: The tentative plan for Tree Farm 5 shows ali ten proposed lots are adjacent {o the
open space within the WA Zone. As discussed above, the applicant has proposed building
envelopes for all residential lots in Tree Farm 5. Those building envelopes show setbacks of at
teast 100 feet between the adigcent WA-zoned open space and the building snvelope.

d. Off-road motor vehicle use shall be prohibited
in the open space area.

FINDINGS: The applicant’s burden of proof states no offrcad motor vehicle use will be
permitted in the open space fracts. The Hearings Officer finds the applicant will be required as a
condition of approval o prohibil off-road vehicle use on the Tree Farm § open space tract, and
to enforce that prohibition, through the developmant’s CC8Rs.

8. Adeguate corridors on the cluster properiy to
allow for wildlife passage through the
development.

FINDINGS: As discussed in the findings above concerning compliance with the general
conditional use standards in Chapter 18.128, the applicant's WMP identified several sxisting
rrigration corridors in Tree Farm 5, including north-south corriders in the western portion and an
east-west corrider along the southem part of The Tree Farm running paraliel to Skyliners Road.
As discussed in the findings above, incorporated by reference herein, the Hearings Officer has
found the clustering of dwellings in Tree Fann § and the preservation of the open space tract
will preserve the existing migration corridors.

4. Al lots within the development shall be contiguous to
one another except for occasional corridors o allow
for human passage, wildliife travel, natural features
such as a siream or bluff or development of property
divided by a public road which shall not be wider than
the average lot wiith, unless the Planning Director or
Hearings Body finds that special circumstances
warrant a wider corridor,

FINDINGS: The tentative plan for Tree Farm 5 shows most of the residential lots will be
contiguous except for the intervening right-of-way for Golden Mantle Loop. Therefore, the
Hearings Officer finds Tree Farm 4 satisfies this criterion.™

8. Al applicable subdivision or partition reguirements
contained in DCC Title 17, the Subdivision/Partition

“ The record indicates the only gap betwsen residential lots within The Tree Farm, other than those
created by roads, are proposed between Lot 37 in Tree Farm 4 and Lot 43 in Tres Farm &
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6. The total number of units shall be established by
refarence to the lot size standards of the applicable
zoning district and combining zones.

FINDINGS: The RR-10 and WA Zonss establish a general density of one dwelling per fen
acres. The applicant proposes ten residential Iots on the 107.6-acre Tree Farm 5 property,
therefore satisfying these standards.

7. The open space of the proposed development shall be
platted as a separaie parcel or in common ownership
of some or all of the clustered lots or parcels. For any
open space or common area provided as a part of the
cluster development, the owner shall submit proof of
deed restrictions recorded in the County records. The
deed restrictions shall preclude all future rights to
construct a residential dwelling on the lot, parcel or
tract designated as open space or common area for as
fong as the ot parcel or tract remains ouiside an
urban growth boundary. The dead shall also assure
that the use of the open space shall be continued in
the use allowed by the approved cluster development
plan, uniess the whole development is brought inside
an urban growth boundary. if open space is o be
owned by a homeowner's association or if private
roads are approved, a homeowner's association must
be formed fo manage the open space andlor road
areas. The bylaws of the association must be recorded
prior to or concurrent with the filing of the final plat. i
the open space is located within the Wildlife Area
Combining Zone, the management plan for the open
space must be recorded with the deed restrictions or
bylaws of the homeowner’s association.

FINDINGS: The tentative plan for Tree Farm 5 shows the 87.4 acres of open space would be
platted as a separate tract, The Hearings Officer the applicant will be required to show the Tree
Farm 5 open space as a separate fract on the fingl plat as a condition of approval.
The applicant submitied as Exhibit "L” fo its burden of proof a draft set of deed restrictions for
the open space tracts in The Tree Farm. Thosse deed restrictions would prohibit development
within the open space tracts for as long as The Tree Farm is located outside the Bend UGE. As
discussed in the findings above under the administrative rules, the Hearings Officer has found
that to carry cut the applicant’s intent to prevent development on The Tres Farm open space
tracts in perpetuily, the applicant will be required as g condition of approval, and prior o
submitting for final approval any plat for Tree Farm development, to provide to the Planning
Division for county review and approval a copy of the required desd restrictions, and {o provide
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The applicant also propoeses, and will be reguired as conditions of approval, to record the WMF
along with the reguired deed restrictions, {o form an HOA to own and manage the open space
tracts and roads within Tha Tree Farm, and to develop bylaws for the HOA Y

8. Notwithstanding any provision to the contrary in other
paris of the County’s land use reguiations, roads
within a cluster development may be private roads and
lots or parcels may be created that front on private
roads only. These roads must meet the private road
standards of DCC Tide 17, and .are not subject o
public road standards under DCC Title 17. An
agreement acceptable to the Road Department and
County Legal Counsel shall be required for the
maintenance of private roads. Public roads may be
required where street continuation standards of DCC
Title 17 call for street connections and the County
finds that the benefits of strest extension are
significant and neesded In the f{future, given the
established patiern of street development on adjoining
properties and transportation distribution nesds. The
area dedicated for public road rights of way within or
adjacent to a planned or cluster development or
required by the County during cluster development
review shall be subtracted from the gross acreage of
the cluster development prioy fo calculating
compliance with cpen space requirements.

FINDINGS: The Hearings Officer finds this subsection establishes the following!
a. private roads are permitied in Tree Farm §;
b private PUD roads must mest the county’s private road standards;
¢. a road maintenance agreement acceplable to the county must be executed, and
d. public roads may be required in the subdivision where:
¢ street continuationstandards in Title 17 caltfor street connections; and
s the county finds the benafits of sireet extension are significant and needed in the future,

given the established patiern of street development on adjoining properties and
transportation distribution needs,

“““““““““““““““““““““ 2 Exhibit "O” o the applicant's burden of proof indicatesthe-applicenthas-discussed-potential-acguisition s
of the most western open space tracts in The-Tree Farm by the-Trust for Public Lands to facilitate Tuture
transter of these fracts o 3 public-entity such as the park district of the USES, Tree Farm open-space not
so fransferred would continueg to be managed by the HOA. The Hearings Officer finds thal because il is
likely any transfer of Tree Farm open space to ancther entily will require some type of land use approval
~g.g. lot ling adiustment, modification of conditions - | need not address in this decision the legal effect
of such a transfer-on conditional use-approval of Tree Farm
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The applicant proposes to construct two private roads in Tree Farm 5 ~ a segment of Golden
Mantle Loop, and Canopy Court. Golden Mantle Loop will connect with Ridgeline Drive in Tree
Farm 3 which connects with Skyliners Road. Access to Skyliners Road for Tree Farm & lots will
be possible ance the segment of Tree Farm Drive in Tree Farms 1, 2 and 3 has been
constructed. The applicant proposes to improve the private roads in Tree Farm § in accordance
with the 20-foct-wide private road improvement standard in Title 17. The applicant proposes that
all Tree Farm roads will be owned and managed by The Tree Farm HOA, and the Hearings
Officer has found the applicant will be required as a condition of approval fo exscute a road
maintenance agreement acceptable fo the county and to record such agreement prior to
submitting for approval the final plat for any Tree Farm development.

The record indicates there are no existing streets on surrounding lands for which a connection
to allow continuation of such street is required. Section 17.36.020(B} provides that planned
developments shall include public strests “where necessary to accommodate present and future
through traffic.” However, as discussed in detall in the findings below, incorporated by reference
herein, the Hearings Officer has found this section does not require the applicant to dedicate or
construct a public road from Ric Lobo's property to Skyliners Road because such a public road
is not necessary to accommodate present and future through traffic within The Tree Farm or
from the Rio Lobo property.

Rased on the foregoing findings, the Hearings Officer finds that with imposition of the conditions
of approval described above, Tree Farm § will satisfy this criterion.

8. All service connections shall be the minimum length
necessary and underground where feasible.

FINDINGS: The prefiminary utility plan for Tree Farm 8, Exhibit "E” to the burden of proof,
shows all new utility services will be located underground within road rights-of-way. The
Hearings Officer finds this proposal will assure service connections are the minimum length
necessary, therefore satisfying this criterion.

18, The number of new dwelling units to be clustered does
not exceged 10,

11 The number of new lots or parcels to be created does
not excesd 10,

FINDINGS: The applicant proposes ten residential lots in Tree Farm § clustersd near the
southeast comar of the development and the north-central pait of The Tree Farm, therefors
satisfying these criteria.
12. The development is not to be served by a new
community sewer system or by any new extension of a
sewer system from within an urban growth boundary
or from within an unincorporated community.

site septic systems, therefore satisfying this criferion.
13. The development will not force a significant change in

accepted farm or forest practices on nearby lands
devoted to farm or forest use, and will not significantly
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increase the cost of accepted farm or forest practices
there,

FINDINGS: As discussed in detail in the findings above concerning compliance with the
applicable administrative rules in QAR 680-004-040 and the general conditional use standards
in Chapter 18.128, incorporated by reference herein, the Hearings Officer finds Tree Farm § will
not force a significant change in, or significantly increase the cost of, accepled farm or forest
practices on nearby lands devoted {o farm or forest use.

14, Al dwellings in a cluster development must be
sethack a minimum of 100 feet from the boundary line
of an adjacent lot zoned Exciusive Farm Use that is
receiving special assessment for farm use.

FINDINGS: The Hearings Officer finds this criterion is not applicable because there are no lands
zoned Exclusive Farm Use (EFU) adjacent to the subject property.

Lo All applications shall be accompanied by a plan with the
following information;

1. A plat map meeting all the subdivision requirements of
DCC Title 17, the Subdivision/Partition Ordinance.

2. A draft of the deed restrictions reguived by DCC
18.128.2008(B}7)

FINDINGS: The applicant submitted a tentative plan for Tree Farm 5 including a plat map
showing all information required under Title 17. In addition, the applicant submitted as Exhibit
" to the burden of proof draft desd restriction language for the open space tract. As discussed
in the findings above, the Hearings Officer has found the applicant will be required to submit for
county review, and to record, deed restrictions that permanently prohibit development on these
tracts. For these reasons, and with imposition of the conditions of approval described above, |
find Tree Farm 5 satisfies this criterion.

3. A written document establishing an acceptable
homeowners association assuring the maintenance of
comumon progerty, if any, in the development. The
document shall include a method for the resolution of
disputes by the association membership, and shall be
included as part of the bylaws.

FINDINGS: The applicant submitled as part of Exhibit "L {o the Tree Farm 5 burden of proof
CC&Rs and HOA bylaws, therefore satisfying this criterion.

4. in the WA Combining Zone, the applicant shall submit

Management Plan for the open space area, prepared
by a wildiife biologist that includes the following:

&, A description of the condition of the property
and the current ability of the property to

Tree Farm 5, 247-14-000250-CU, 247-14-000281-TF Page 57 of 91



support uss of the open space area by wiidiife
protected by the apyplicable WA zone during the
periods specified in the comprehensive plan;
and

b A description .of the protected species and
peripds of protection jdentified by the
comprehensive plan and the current use of the
open space area; and

¢, A management plan that contains prescriptions
that will achisve compliance with the wildiife
protection guidslines in the .comprehensive
plan. In overlay zones that are keyed to seasons
or particular times of the year, restrictions or
protections may vary based on the time of year.
The management plan may aiso propose
protections or enhancements of benefif to cther
types of wildlife that may be considered in
weighing use impacts versus plan benefits,

FINDINGS: The applicant submitted a WMP as Exhibit "' to the Tree Farm § burden of proof.
Based on the findings above, incorporated by reference herein, the Hearings Officer finds the
WP containg the information required in this subsection,

&. Photographs and a narrative description of the natural
fandscape features of the open space arsas of the
subject property. if the features are t¢ be removed or
developed, the applicant shall explain why ramoval is
appropriate.

FINDINGS: The applicant’s burden of proof includes aerial photographs of The Tres Farm and
surrcunding property as well as a narrative description of the natural landscape features and
proposed open space areas in Tree Farm 5. The applicant does not propose to infroduce any
landscaping, or to remove any existing landscape features in the open space agreas except as
necessary for ongoing fire fuels freatment, However, as discussed in the findings above the
Hearings Officer has found the WMP is deficient in not addressing polential impacts to wildlife
habitat from more aggressive fire fusl trealments that may be necessary to protect ridgeiop
dwellings. Therefore, tind the applicant has not fully satistied this criterion.

G. A& description of the forestry or agricultural uses
proposed, if any.

FINDINGS: The applicant's burden of proof states no agricultural uses are proposed for Treg
Farm 8, and that the only forestry uses propossd are fire fuels reduction treatment to reduce

Wileie vk S i}i“f}\fﬂw Hellite Mab j B

For the foregoing reasons, the MHearings QOfficer finds the Tree Farm 5 proposal provides all
information required by these criteria

B Dimensional Standards:
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1. Sethacks and height limitations shall be as prescribed
in the zone in which the development is proposed
uniess adeguate justification for variation is provided
the Planning Director or Hearings Body.

FINDINGS: The setback and height imitations in the RR-10 Zones are discussed in the findings
above and below. The Hearings Officer has found the applicant will be required gs a condition of
approval to meet these standards for the dwellings in Tree Farm &,

2. Minimum area for a cluster development shall be
determined by the zone in which it is propossed.

FINDINGS: The 107.8-acre Tree Farm & meels the 40-acre minimum size for cluster
developments in the WA Zone. The RR-10 Zone does establish a minimum size for cluster
developments.

E. Conditions for phased development shall be specified and
performance bonds shall be required by the Planning Director
or Hearings Body o assure completion of the project as
stipulated, ¥ required improvements are not completed prior
to platting.

FINDINGS: The applicant does not propose to develop Tree Farm 5 in phases, and therefore
the Hearings Officer finds this criterion is not applicable. However, as discussed above, the
applicant proposes to develop Tree Farms 1, 2 and 3 concurrently to provide road access for all
residential lots in those developments. | have found such concurrent development will be
requirsd as a condition of approval for Tree Farms 1, 2 and 3.

F. Davelopments with private roads shall provide bicycle and
pedestrian facilities that comply with the private road
reguirements of Title 17,

FINDINGS: The applicant proposes to accommodate bicycle and pedesidan fraffiic via a
network of paved multi-use tralls and native surface recreational/mountain biking trails. The
applicant proposss that only the southern portion of Tree Farm Drive would be designed io
accommodate bicycle traffic on its paved surface. All other paved paths would run paralisl fo,
but be separate from, the cluster/PUD roads. The applicant proposes, and will be required as a
condition of approval, to construct all subdivision roads with the applicable standards in Title 17
for local public and private roads.

G Bicyele and pedestirian connections shall be provided at the
ends of cul-de-sacs, at mid-block, between subdivision plats,
etc., in the following situations. Connections shall have a 20-
foot right of way, with at least a 10-foot wide ussable surface,

400 feet long.
1. Where the addition of 3 connection will reduce the

walking or cycling distance to an existing or planned
fransit stop, school, shopping center, or neighborhood
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park by 400 fest and by at least 50 percent over other
available routes.

2 For schools or commercial uses where the addition of
a connection will reduce the walking or cycling
distance o an gxisting or planned transit stop, school,
shopping center, or neighborhood park by 200 fest or
by at least 50 percent over other available routes,

3. For cul de sacs or dead end streets where a street
connection is determined by the Hearings Officer or
Planning Director fo be unfeasible or inappropriate
provided that a bicycle or pedestrian connection is not
required where the logical extension of the road that
terminates in a cul de sac or dead end sireet to the
nearest boundary of the development will not create a
direct connection to an area street, sidewalk or
bikeway.

The County may approve a cluster development
without bicycle or pedestrian connections i
connections interfere with wildiife passage through
the subdivision, bharm wildlife habitat or alter
landscape approved for protection in iis natural state.

FINDINGS: The applicant submitted as Exhibit “C” {o its burden of proof for Tree Farm 5 a *Trail
Pian” that shows four types of trails within the Tres Farm:

1. 8 10-foot-wide paved section of Tree Farm Drive from Skyliners Road to a point in Tree Farm
3

2. several 8-foot-wide “neighborhood trails” running along the private Tree Farm roads;

3. recreation/mountain bike tralls leading across the open space in the RR-10/AVA zoned portion
of The Tree Farm and connecting with the existing trail syslem in Sheviin Park; and

4, existing “perimeter tralls” with "native surface” traversing the cpen space in the RR-10/WA
zoned portion of The Tree Farm between Sheviin Park and the top of the central ridge on The
Tree Farm propserty.

The tentative plan for Tree Farm 5 shows no cul-de-sacs. Therefore, the Hearings Officer finds
no mid-block bicycle connections are required in Tres Famn 8. 1 found in my Tree Farm 1
decision that construction of a bicycle and pedestrian connection from the cubde-sac on
Ridgsline Court o the nearby schools and beyond to the retall and park uses in NorthWest
Crossing would require crossing the adjacent Miller Tree Famm property to the southeast which
...................... iSnQi & QSR Q‘fih&ﬁf‘)féag‘?fiITS}@FQ‘H“ ﬁe\fﬁé%fﬁ.‘fﬂ@ﬂtp{)f ﬁﬂ‘& R‘33$Bﬂ‘ zﬁﬁ'i.ind iﬂ Fﬁ}‘ T?Gfe ?t‘iiffll
1 decision that a bicycle and pedestrian connection at the end of Ridgeline Court is infeasible
and inappropriate. In my decision in Tree Farm 3, | found a bicycle and pedestrian connection at
the cul-de-sac end of Canopy Court is infeasible and inappropriate in light of the lack of through-
street connections in the vicinity. However, 1 note the proposed trail system in The Tree Farm
will connect the Canopy Court cul-de-sac to Sheviin Park and 1o the DNF to the west.
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H. & Conditions of Approval Agreement for the cluster
development shall be recorded prior to or concurrent with the
final plat for the development,

FINDINGS: The Hearings Officer finds the applicant will be required as a condition of approval
io record 8 Conditions of Approval Agresment in accordance with this paragraph.

For the foregoing reasons, the Mearings Qfficer has falled to demonstrate Tree Farm 5 will
satisfy all applicable conditional use criteria in Chapter 18.128.

. Title 17 of the Deschutes County Code, the Subdivision/Partition Ordinance
SUBDIVISION STANDARDS

1. Chapter 17.16, Approval of Subdivision Tentative Plans and Master
Development Plans

a Section 17.16.100, Required Findings for Approval

A tentstive plan for a proposed subdivision shall not be approved
unless the Planning Director or Hearings Body finds that the
subdivision as proposed or modified will meet the requirements of
this title and Titles 18 through 21 of this cods, and is in compliance
with the comprehensive plan. Such findings shall include, but not be
limited fo, the following:

A The subdivision contributes to orderly development and jand
use patterns in the area, and provides for the preservation of
natural features and rescurces such as sireams, lakes,
natural vegetation, special terrain features, agricultural and
forest lands and other natural resources.

FINDINGS:

Orderfy Development and Land Use Patierns in the Area. The applicant proposes fo develop
Tree Farm 5 as cluster/PUD with an overal] density of one dwelling per ten acres as permitted in
the RR-10 Zone. This density is the same as that in The Highlands at Broken Top PUD located
south across Skyliners Road. However, unlike that development with 37 fen-acre lols and
dweilings scattered throughout the 380-acre site, Tree Farm 5 would have 2-acre residential ints
clustered in the north-central part of The Tree Farm in order {o pressrve a large tract of open
space. Tree Farm dwellings would be sited within designated building envelopes, retaining the
rest of the lots in native vegetation. As discussed above, the applicant intends The Tree Farm fo
provide & permanent transition between urban and urbanizable land to the sast and Sheviin
Park and vast public and private forest lands to the west. The also applicant intends that The

with Skyliners Road, and eventually with roads developed on the Ric Lobo properiy to the north
and the Miller Tree Farm property fo the east As also discussed above, the Hearings Officer
has found affected transportation faciliies will continue to operate at acceptable levels of
service with the addition of traffic generated by The Tree Farm. Each residential ot will be
served by an on-site septic systerm and domestic water from the City of Bend, Avion, or

Treg Fam 5, 247:14.000250-C4), 247-14-000251-TP Page 61 of 91



groundwater wells, For these reasons, | find Tres Farm 5 will contribute to orderly development
and land use pattems in the area.

Proservation of Natural Features and Resowurces. Natural features and resources on Tree
Farm 5 consist of topography, native vegetation, and wildlife habitat. As discussed above, the
applicant has proposed cluster/PUDs in order to maximize open space and to preserve native
vegetation. Residential iols will be located on raelatively level land on or near the central ridge on
the property, minimizing the need for grading and filling, and PUD roads will follow the sife’s
existing contours minimizing the need for steep road cuts or slopes. As also discussed above,
the applicant proposes to protect the deer winter range habitat on The Tree Farm and Trese
Farm 5 by clustering most of the dwellings cutside the winter range, creating gaps between
clusters of dwellings where there are existing deer migration corridors, and preserving native
vegetation sxcept where removal or modification is necessary for fire fuel treatments or 1o
enhance wildiife habitat. Howsver, as discussed in the findings above, the Hearings Officer has
found the applicant failsd to demonsirate The Tree Farm and Tree Farm § will be compatible
with Sheviin Park and forest lands to the west because its wildiire plan is inadequate. | also
have found the applicant failed to demonstrate The Tree Farm and Tres Farm 5 will adequately
protect winter deer range if more aggressive fire fuel treatments, such as clearing of slopes on
the lots andfor in the open space iracts, are reguired fo reduce the risk of fire for ridgetop
dwellings such that Tree Farm 5 is suitable for the proposed cluster/PUD and iz compatible with
surrounding lands. For the same reasons, | find the applicant has not demonstrated Tree Farm
5 will provide for the preservation of natural features and resources.

B. The subdivision will not create excessive demand on public
facilities and services, and utliies required fo serve the
development.

FINDINGS: The public facilities and services required by Tree Farm § include sewage
treatment, waler, roads, electricity, natural gas, telephone and cable service, and police and fire
protection. Each of these is addressed below.

Sewage Treatment. The applicant proposes to serve the residential lots with individual on-site
septic systems. The applicant submitted as Exhibit °F" to the Tree Farm 8 burden of proot a
septic suitability study showing the soils on Tree Farm 5 are suitable for installation of on-site
septic systems. The Hearings Officer finds the applicant will be required as a condition of
approval to abtain an approved septic site evaluation for each residential lot in Tree Farm 5 prior
to final plat approval.

Water. The applicant proposes to provide domestic water to the residential lots in Tree Farm §
through one of three options: (1) extending and connecting io City of Bend water service as
proposed in the applicant’s Preliminary Utility Plan; (2) extending and connecling o Avion Water
Company facilities; or (3) ulllizing one or more individual wells on The Tree Farm property
andior the adiacent Miller Tree Farm property. As discussed in the findings above, incorporated
by reference herein, the Hearings Officer has found the city's water system will have adequate
capacity o serve the residential lots in Tree Farm B, and with the water facilities proposed by

the applicant, including 12-inch and 24-Inchy water maing and pressure pumps ateach ol the

city's water system will provide adequate pressure and fire flow at each lot. Therefore, | find
providing domestic water to The Tree Farm and Tree Farm 5 will not create excessive demand
on the city's water system. Howsver, | have found that if the applicant does not oblain city water
service for The Tree Farm, it will be required as a condition of approval, and before subimiiting
for approval the final plat for any Tree Farm development, to provide to the Planning Division a
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water systen analysis preparsd by a registered professional engineer, demonsirating whatever
alternate source of domestic water is chosen will provide each residential lot with at least 40 psi
of water pressure at peak periods, 20 psi residual water pressure, and at least 2,000 gpm for
fire flow.

Roads. As discussed in the findings above, incorporated by reference herein, the Hearings
Officer has found from the applicant’s traffic study that the addition of traffic generated by the 50
proposed dwellings for The Tree Farm will not cause any affected transportation facilities {o
operate below accepiable levels of service at buildout, and in the vears 2017 and 2022 with the
addition of future traffic. Neither the road department nor the city ideniified the nesed for
additional right-of-way or improvements {o affected transportation facilities.

Elsctricity. The applicant submitted a will-serve letter from Pacific Power for electric service in
Exhibit "G” to the Tree Farm 5 burden of proof.

Maitural Gas. The applicant submiited a will-serve letler from Cascade Natural Gas for gas
service in Exhibit "G” to the Tree Farm 5 burden of proof.

Telephone, The applicant submitted a will-serve letter from CenturyLink for telephone service in
Exhibit “G” {o the Tree Farm 5 burden of proof.

Cable. The applicant submitted a wilbserve latter from Bend Broadband for cable service in
Exhibit “G” to the Tree Farm 5 burden of proof.

Paolice. Police protection will be provided by the Deschutes County Sheriff,

Fire Protection. Fire protection will be provided by the City of Bend Fire Department. In his
September 2, 2014 comments on the applicant’s proposal, Deputy Bend Fire ChieffFire Marshal
Larry Medina identified a number of Oregon Fire Code (OF() provisions applicable to The Tree
Farm. These comments can be summarized as follows:

1. Standards for fire apparatus access roads. The OFC requires that fire apparalus access
roads: {8} sxiend within 150 feet of all buildings; (b} have an unobsiructed width of at least 20
feet: (¢} have unobstructed vertical clearance of at least 13 feet 6 inches; (d} be designed and
maintained with an allweather surface that can support vehicles weighing 60,000 pounds; (&)
have a grade nof exceeding 10 percent; and {f) If gated, have a "Knox Key Switch” operable by
the fire department. The Hearings Officer finds the applicant will be reguired as a condition of
approval to design and construct all roads in Tres Farm 3 and the gated temporary emergency
access road in compliance with these standards.

2. Standards for fire protection water supplies. The OFC requires that The Tree Farm have
an approved waler supply capable of supplying the required Tire flow for fire protection to
buildings, the adequacy o be determined “by an approved method.” The OFC also requires that
the applicant provide documentation of adequate fire flow to the fire department prior o final
approval of the water supply system. The OFC stales instaliation of fire hydranis along fire
e appargtus access roads may be required by the fire code official Finally, the QFCrstates that #f
fire hydrants are installed they must be no farther than 400 Teet apart.
As discussed in detail in the findings above, incorporated by reference herein, the Hearings

Officer has found the ciiy's waler supply analysis shows extension of and connechion to its water
facilities can provide fire flow of 2 000 gpm at each residential lot, the minimum flow prescribed
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by the city, In addition, the applicant’s Preliminary Utility Plan diagram, included in Exhibit “E" to
the Tres Farm 3 burden of proof, shows fire hydrants placed at 400-foot intervals along all PUD
roads abutting the residential lots. As also discussed above, the Hearings Officer has found that
if the applicant does not secure city waler service for The Tres Farm, the applicant will be
required as a condition of approval, and prior to submitting for approval the final plat for any
Tree Farm development, to provide to the Planning Division a water system analysis from a
regisiered professional engineer demonstrating the alternate water system will provide at each
residential lot water pressure of 40 psi during peak periods, 20 psi residual water pressure, and
at least 2,000 ¢gpm for fire flow.

3, Other fire service features. The OFC requires that each dwelling in Tree Famm & have an
address number placed on 8 monument, pole or other sign so that i is plainly visible from the
private road. The Hearings Officer finds the applicant will be required as a condition of approval
to provide address numbers as required by the OFC.

For the foregoing reasons, and with impaosition of the conditions of approval described above,
the Hearings Officer finds Tree Farm S will not create excessive demand on public facililies,
services and utilities required 1o serve the development.

C. The tentative plan for the proposed subdivision meetls the
requirements of Oregon Revised Statutes Section 82.050.

FINDINGS: ORS 92.080(1) states a new subdivision can only use the same name H i s a
continuation of an existing subdivision, with a sequential numbering syslem, and must either be
platted by the same parly or have the consent of the previous party. The applicant is requesting
approval of five separate but interconnected ten-lot cluster/PUDs {o be known as Tree Farms 1
thraugh 5, with the overall project o be known as The Tres Farm. The Hearings Officer finds
this subdivision name plan conforms to Subsection (1) of the statute,

Subsection (2} of this statute requires that roads be laid oul to conform with existing plats on
adjoining property, that streefs and roads held for private use are clearly indicated on the
tentative plan, and that all reservations or restrictions relating to such private roads and strests
are set forth on the plat. The Hearings Officer finds there are no adjoining plats with which The
Tree Farm must conform. As discussed above, Sage Steppe Drive is proposed {o be dedicated
to the public in order to provide a fulure road connection with the undeveloped UAR-zoned
parcels 1o the north. The remainder of the PUD roads would be private but would be subject to
public access sasements. The Hearings Officer finds the applicant will be required as a
condition of approval to show all public easements on the final plat for Tree Farm 5. | find that
with imposition of this condition of approval, Tree Farm § will comply with Subsection (2},

Subsections (3}, (4) and (5) of the statule relate {o final platting and therefore are not applicable
to Tree Farm 5.

o, For subdivisions or porticns thereof proposed within a
Surface Mining mpact Area {SMIA) zone under Title 18 of the
FINDINGS: The Hearings Officer finds this criterion is not applicable because the subject

property is not located within a 3MIA Jone.
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E. The subdivision name has been approved by the County
Surveyor.

FINDINGS: Exhibit “P” fo the Tree Farm 5 burden of proof indicates the proposed names for
The Tres Famn cluster/PUDs have been approved by the County Surveyor, therefore satisiving
this. criterion.

b. Section 17,168,105, Access to Subdivisions

No proposed subdivision shall be approved unless it will be
accessed by roads constructed to County standards and by roads
accepted for maintenance responsibility by a unit of local or state
government. This standard is met if the subdivision will have dirsct
access (o an improved coliector or arterial, or in cases where the
subdivision has no direct access to such a collector or arterial, buy
demonstrating that the road sccessing the subdivision from a
collector or arterial meets relevant County standards and has been
accepted for maintenance purposes.

FINDINGS: Access to Tree Farm 5 will be from Skyliners Road, a designated county collector
road improved to the county’s collecior road standards and mainiained by the county, therefore
salisfying this criterion.

G Section 1716115, Traffic Impact Studies

. Guidelines for Traffic Impact Studies
2
4, The following vehicle trip generation thresholds shall

determine the level and scops of fransporiation
analysis required for a new or expanded development

* ok R

. Traffic Impact Analysis (TIA: W the
development or change in use will generale
more than 200 frip ends and 20 or more PM
peak hour frips, then a Traffic Impact Analysis
{TiA) shalt be required . . . .

FINDINGS: The applicant submiited a traffic study prepared by Kittelson & Associates, included
in the record as Exhibit "H" fo the burden of proof for Tree Farm 5. The traffic study was
“subimitted beoause the spplicent's bafic enginesr pradicted taffio gensrated by the S0 dwellings
in The Tree Farm would generate over 400 Wip ends. The traffic study concludes traffic
generated by The Tree Farm will not exceed the capacity of affected transportation facililies at
buildout, or in 2017 and 2022 with the addition -of gther fraffic from the surrounding area. The
traffic study also found that no additional right-of-way or improvements are required, and neither
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the road depariment nor the city indicated the need for addition right-of-way or improvements.
Therefore, the Hearings Officer finds the applicant’s proposal satisfies this criterion.

2 Chapter 17.38, Design Standards
a. Section 17.36.020, Streets

A. The location, width and grade of strests shall be considered
in their relation o existing and planned streets, topographical
conditions, public convenience and safety, and the proposed
use of land to be served by the streets. The sireet system
shall assure an adequate traffic circulation system for all
rmodes of transportation, including pedestrians, bicyeles and
automobiles, with intersection angles, grades, tangsnts and
curves appropriate for the traffic to be carrled, considering
the terrain. The subdivision or partition shall provide for the
continuation of the principal streets existing in the adjoining
subdivision or partition or of their properly projection when
adicining property which is notsubdivided, and such streetls
shall be of a width not isss than the minimum eguirements
for streets set forth in DCC 17.38.

FINDINGS: The applicant proposes to construct all Tree Farm roads in conformance with the
applicable county local road standards ~ e, the public local road standards for Sage Sleppe
Crive; and the private local road standards for the private roads in Tree Farm § The proposed
road lavout generally follows the topographical contours of The Tree Famy and Tres Famm 5,
and will provide direct access fo each proposed residential ot Separate multi-use paths are
proposed along all new roads to provide adequate circulation for bicycles and pedestrians and
adequate separation from vehicular traffic. There are no principal streets in adioining partitions
or subdivisions that require the continuation of those stresis info Tres Farm 5.No. aiterations o
road layout or design were identified by the road department For these reasons, the Hearings
Officer finds Tree Farm 5§ satisfies this criterion,

B. Streats in subdivisions shall be dedicated to the publig,
unisss located in a destination resort, planned community or
planned or cluster development, where roads gan be privately
owned. Planned developments shall include public streets

where necessary to accommodate present and future through
fraffic. (Emphasis added))

FINDINGS: With the exception of Sage Steppe Drive, the roads in The Tree Farm would be
private roads as permitied for cluster/PUDs. Sage Steppe Urive would have g dedicated 80-foot
right=of-way to faciiitate a fulure public road connection belween the Rio Lobo property and
Skyliners'Road or Crosby - Road at such time as the Miller Tree Farm property is developed: The
applicant has proposed an interim gated secondary emergency access road from the southem
terminus of Sage Sleppe Drive through the adjacent Miller Tree Farm property to Croshy Drive.
""" =~ —The applicant states-all privale roads within The Tree Farm will be subject fo public access
eassments to be shown on the final plats for The Tree Farm.®

210 his January 6, 2015 letter an behalf of Rio Lobo, Miles Conway states the applicant is offering only a
“tarnporary” public access sasemsnt over the system of Tree Farm roads, and therefore. The Tree Famn
HOA, “which would own and manage the subdivision roads, could erect barriers o through traffic” within
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in his August 28, 2014 commenis on the applicant’s proposal, George Kol stated that
Paragraph (B) of this section requires the applicant {o dedicate 60 feet of right-ob-way for, and
improve to the county’s public road standards, a public read from the northern boundary of The
Tree Farm to Skyliners Road. This argument also was made by Peter Russell and by Miles
Conway on behalf of opponent Rig Lobo. In his December 19, 2014 memorandum, Mr. Russell
suggested the applicant be required fo dedicate to the public and improve to public road
standards all of Tree Farm Drive, the southern portion of Golden Mantle Loop, and all of
Ridgeline Drive as the “primary access read” for The Tree Farm. Mr. Conway argued that this
paragraph requires the applicant {o dedicate to the public not only to provide for through traffic
from development on the Rio Lobo property, but also to accommeodate through traffic within The
Tree Farr iself,

Both Mr. Conway and Mr. Russell argue the language in Paragraph (B} provides no discretion to
deviate from the public road dedication reguirement. The Hearings Officer disagrees. | find the
plain language of this paragraph makes clear the public road requirsment is contingent on a
finding that such a road is “necessary {0 accommodate present and fulure through traffic” In his
December 30, 2014 memorandum, Jeffrey Condit argued the dedication of public road right-of-
way does not mest this "necessity” test.

Mr. Condit argues a requirement that all PUD roads, and/or the proposed secondary access
road, be dedicated to the public would constitute an unconstitutional “taking” under the Fifth
Amendment to the U.8. Constitution as interpreted in Nollan v. Calffornia Coastal Commission,
483 US 825, 107 8 Gt 3141, 97 L Ed 2d 677 (1987), Dolan v. City of Tigard, 512 US 374, 114 S
Ct 2308, 129 L Ed 2d 304 {1984), and Schulfz v. CHy of Grants Pass, 133 5 Ct 2586, 188 L Ed
2d 697 (2013). Specifically, he argues such a requirement would not meset the “essential
nexusfroughly proportional” test articulated in the above cases. He also asserts the county
cannot require public road dedication through the adjacent Miller Tree Farm property because
the county has no jurisdiction over that property. In response, LandWatch argues the Miller Tree
Fanm property is subject to the counly's jurisdiction because the applicant proposed the
secondary emergency access road across that property, and Miller Tree Farm owns both the
adjacent property and The Tree Farm. The Hearings Officer disagrees. The applicant proposed
off-site road improvements to which the off-site property owner consented. | find that proposal
does not confer jurisdiction on the county to require public dedication and improvement of that
off-site road without the off-site property owner's consent. At maost, | have authority fo deny an
application if | find an off-site road improvement were required for the proposal to meet the
applicable approval criteria and no such off-site improvement were proposed.

Even assuming for purposes of discussion that the Hearings Officer has jurisdiction {o require
the public dedication of the proposed secondary access road, | agree with Mr. Condit that such
a requirement — or a requirement to dedicate to the public the Tree Farm Roads identified by
Mr. Russell -- does not have a sufficient nexus with, and is not roughly proportional to, traffic
impacts from The Tree Farm development. | agree with Mr. Condit's analysis, set forth in his
December 30, 2014 letter as follows!

public access sasemeants for Tree Farm roads will be.permanent Forexample, the Tree Eamn . burden of
proof states at page 84 that the private streets would have "public access o be dedicaled with the fing
plat." (Emphasis added.) it is the sasement agcross the Miller Tree Farm properly for the secondary
smiergancy acoess road that will be “interira? until such time as the Miller Tree Fanm property is developed
with public roads.that will connact Sage Steppe Drive and Skyliners Road,
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“& public strest is not necessary to accommuodate the through traffic that would
be generated by devefopment of the Rio-Lobo propedy-under the sxisting UAR-
10 zoning. Altached as Exhibit 4 is a December 29, 2014 analysis provided by
Joe Bessman, PE, of Kiltelson responding to Rio Lobo’s December 11, 2014,
testimony preparsd by Marten Law and Lancaster Engineering ('Kittelson
Memo’). The Kittelson Merno confirms thal the local streefl system proposed by
the Applicant is more than sufficient o accommodate the development of up to
37 single-family home sites on the Rio Lobo Property.™ As the County notes,
filhe transportation effects fon the surrounding street system)j of such nominal
development would he de minimis.’

EOE )

Rio Lobo argues that ‘futurs through traffic’ has lo include consideration of the
potential development of the Rio Lobo property as a destination resort or as
urban development. The County correctly rgjects such development as foo
speculative to require the Applicant to address it as part of this application.

Development of the Rio Lobo properly as a deslination resort would require
compliance with the multivle. criteria of DCC Chaptsr 18.1086, which, af a
minimum, would requdre a new lraffic impact analysis and approval of a Master
Plan. Most significantly; as noted in the Kiftelson Memeo, BDCC 18.106.0060{C)
requires-all destinalion resorts to ‘have-direct access onto a stale, county, or city
arterial or collector roadway as designated by the Bend Area Gensral Plan.” As
discyssed in more detaif below, the only designated collecior or arterial (o which
the Rio Lobo property -currently has direct access is the fulure extension of
Skyline Ranch Road, A destination resort on the Rio Lobo property: would be
prohibited from taking indirect access via a Sage Steppe road exiension over
The Tree Farm and Miller Properties unless and until Rio Lobo seeks and obtains
an amendment to the Bend Area General Plan to designale such a roadway as a
collector. Because such an amendment would have to be bassed on a
demonsirated need, at a minimum it would have fo oceur in conjunction vith an
actual application for a destinalion resort. Rio Lobo has submilted no evidence
that such-an application is imminent, viable; or would otherwise be compliance
with Chapter 18.108.

Although UAR-10 zoning does anticipale sventual urbanizagtion, urbanizalion of
the Ric Lobo property requires subsequent legisiative decisions by the Cily and
the County in compliance with state law, and would bring the properdy under the
City’s transportation jurisdiction. If also, -as noted by Kiltelson, would require-an
amendment to the BUAGP transportation system plan, which would require a
needs analysis for urbanization of all the newly added properties.’® There are
thus multiple fulure opportunities to oblain the necessary connections in the
event the properties are added o the UGB,

Such speculative future development does not justify impaosition of a condition
requiring the Applicant to dedicale additional right-of-way or consfruct a sireet
under the Counly Code or the Takings Clauss as interprsted in Schultz. The
Applicant has addressed the impacts on future connectivity that arise from ils
development by providing for and dedicating Sage Sleppe right-of-way. That
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right-of-way will be avaflable for use al such time as Rio Lobo andior Mifler Tree
Farm properties are developed and the requirement for its dedication and
construction can be imposed at that time. The fact thal Rip Lobo may have to
awail development of the Miler Property for the connection fo Skyliners Road to
he dedicated and constructed puts Rio Lobs in no different position than it is in
now. indeed, the dedication of Sage Steppe ensures thal a connection will ocour
at fhis point pursuant to DCC 17.36.020(B) when development of the Miller
Property occurs. For these reasons, dedication of the Sage Steppe right-of-way
by the Applicant addresses the future connectivity impacls on surrounding
properties thal arise from the development of the Tree Famm propedy. No
additional exactions are warranted undsr the Takings Clause.

“Indeed, the County is only requesting dedication of additional right-of-way; it is not
requesting-any change in the construction of the strest system. The reguirements for
locgl public-strests and locsl private strests-are wvirlually the same. See DCC Chapter 17
Table A,

®Given the relative location of the Ric Lobo property vis-a-vis the Miller Property and the
Anderson Ranch properdy [located north of the Rio Lobo property] which are directly
adiacent o the cumrent Bend cily limits, the Ric Lobo praperty.is unlikely o be added o
the Bend UGB uniless or until {or after) the Miller and Anderson Ranch properiies are
addad.”

The Hearings Officer finds Section 17.38.020(B) does not require the applicant to dedicale a
public road — sither off-site or within The Tree Farm — as part of The Tree Farm development in
order to provide access from the Rio Lobo property to Skyliners Road.

b, Section 17.368.040, Existing Blreels

Whenever existing streels, adjacent fo or within a tract, are of
inadeguate width to accommodate the increase in traffic expected
from the subdivision or partition by the county roadway network
plan, additional rights of way shall be provided at the time of the
land division by the applicant. During consideration of the tentative
plan for the subdivision or partition, the Planning Director or
Hearings Body, together with the Public Works Director, shail
determing whether improvements {o existing streets adjacent {o or
within the tract, are required. if so determined, such improvements
shall be required as a condition of approval for the tentative plan.
improvements o adjacent streets shall be required where traffic on
such sireets will be directly affected by the proposed subdivision or
partition.

FINDINGS: There are no existing stresis adjacent to Tree Farm 5, and therefore the Hearings
Officer finds this criterion is not applicable o Tres Farm &

C. Section 17.36.050, Continuation of Streets
Subdivision or partition streets which constitute the continuation of

streets in contiguous territory shall be aligned seo that their
centerlines coincide.
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FINDINGS: The Hearings Officer finds this criterion is not applicable because Tree Farm & has
no streets that would constitute g continuation of other strests.

4. Section 17.36.080, Minimum Right of Way and Roadway Width

The street right of way and roadway surfacing widths shall be in
gonformance with standards and specifications set forth in chapter
17.48 of this title. Where chaptler 17.48 refers to sireet standards
found in a zoning ordinance, the standards in the zoning ordinance
shall prevail

FINDINGS: The applicant proposes to improve all clusler/PUD roads {o the county's standards
for public and private local roads and 1o improve them with 20 feet of paved surface as provided
in Table A of Title 17. As discussed above, the applicant proposes that all private PUD roads be
subject to public access easements, and the Hearings Officer has found that as a condition of
approval the applicant will be required to show those easements on the final plats for The Tree
Farm. For these reasons, | find Tree Farm & satisfies this criterion,

2, Section 17.368.078, Futurse Resubdivision

Where a tract of land is divided Into lols or parcels of an acre or
more, the Hearings Body may require an arrangement of lots or
parcels and sirests such as to permit future resubdivision in
conformity to the street requirements contained in this title.

FINDINGS: The applicant’s burden of proof for Tree Farm 5 siales the applicant intends that
The Tree Farm never will be annexed into the Bend UGE or redeveloped. The applicant has
proposed desd restrictions for The Tree Farm open space fracts that would preclude further
division or development thersof. However, as discussed in the findings above, the Hearings
Officer has required the applicant as a condition of approval to provide to the Planning Division
for its review, and to record, revised deed restrictions thal provide for permanent preservation of
The Tree Farm open space tracts. For these reasons, and with imposition of that condition of
approval, Hind it is not necessary or appropriate o require an arangement of lols in Tree Farm
& permitting fulure resubdivision,

£ Bection 17.38.080, Future Exiension of Strests

When necessary o give access to or permit a satisfactory future
division of adjoining land, strests shall be extended to the boundary
of the subdivision or partition.

FINDINGS: Sage Steppe Drive will be dedicated to the public and will be stubbed off at the
northern boundary of Tree Farm 1 in order o provide a fulure road connection to the vacant
__UAR 10 Rio Lobo pac‘;perﬁy to the north. The Hearings Officer has faunci the applicant is not
regun rod o dad Simofove O 0 e

site secondary emerg&ncy ‘access road, to sccommeodate future ihmugh traffic from the Rio
Lobio property. For these reasong, {find Tree Farm 5 salisfies this criterion.
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g. Seaction 17.38.104, Frontage Roads
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if a land division abuts or contains an existing or proposed collector
or arterial street, the Planning Director or Hearings Body may
require frontage roads, reverse frontage lots or parcels with suitable
depth, screen planting contained in 2 non-access ressrvation along
the rear or side property line, or other treatment necessary for
adequate protection of residential properties and to  afford
separation of through and local traffic. All frontage roads shall
comply with the applicable standards of Table & of DCC Title 17,
unless specifications included in a particular zone provide other
standards applicable to frontage roads.

FINDINGS: Tree Farm 5 does not abut Skyliners Road, a designated county collector road, and
therefore the Hearings Officer finds this criterion is not applicable to Tree Farm 5.

h. Section 17.36.110, Strests Adiscent to Railroads, Froeways and
FParkwavs

When the aresa to be divided adjoins or contains a railiroad, freeway
or parkway, provision may be required for a street approximately
parallel to and on each side of such right of way at a distance
suitable for use of the land between the streef and rallroad, fresway
or parloway. In the case of a railroad, there shall be a land strip of not
less than 25 feet in width adjacent and along the rafiroad right of
way and residential property. If the intervening property between
such parallel streets and a fresway or a parkway is less than 80 feet
in width, such intervening property shall be dedicated to park or
thoroughfare use. The interssctions of such paraliel strests, where
thay intersect with sirests that cross a rallread, shall be determined
with due consideration at cross sirests of a minimum distance
required for approach grades to a future grade separation and right
of way widths of the cross strest.

FINDINGS: The Hearings Officer finds this criterion is not applicable because The Tree Farm
and Tree Farm 5 are not adjacent to a railroad, fresway or parkway.

i Section 17.38.128, Street Names

Except for extensions of existing streets, no sirest name shall be
used which will duplicate or be confused with the name of an
existing street in 3 nearby city or in the County. Sireet names and
numbers shall conform {o the established pattern in the County.

FINDINGS: Exhibit “Q" to the Tres Farm § burden of proof indicates the applicant has received
county approval for all Tree Farm road names, therefore satisfying this criterion

A, Within an wurban growth boundary, sidewalks shall be

instalied on both sides of a public road or strest any in any
special pedestrian way within the subdivision or partition,
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and along any collectors and arterigls improved in
accordance with the subdivision or partition.

FINDINGS: The Hearings Officer finds this criterion is not applicable because Tree Farm &is
not located within the Bend UGE.

B. Within an urban area, sidewalks shall be required along
frontage roads only on the side of the frontage road abutting
the developmeant.

FINDINGS: The Hearings Officer finds this crilerion is not applicable because there are no
frontage roads in Tree Farm 5.

. Sidewalk requirements for areas outside of urban area are set
forth in section 17.481475. in the absence of a special
requirement set forth by the Road Department Divector under
DCC 17.48.030, sidewalks and curbs are never required in
rural areas cutside unincorporated communities as that term
is defined in Title 18.

FINDINGS: The Hearings Officer finds no sidewalks are required in Tree Farm § because it is
iocated in a rural area outside unincorporated communities.

k. Section 17.38.140, Bicycle, Pedestrian and Transit Requirements
A. Pedestrian and Bicycle Circulation within Subdivision,
% The tentative plan for a proposed subdivision shall

provide for bicycle and pedestrian routes, facilities
and improvemsnis within the subdivision and {o
nearby existing or planned neighborhood activity
centers, such as schools, shopping areas and parks in
a manner that will (a) minimize such interference from
automobile traffic that will discourage pedestrian or
cycle travel for short trips; (b} provide a direct route of
travel between destinations within the subdivision and
existing or planned neighborhood activity centers, and
{¢} otherwise meet the needs of cyclists and
pedestrians, considering the destination and length of
trip.

FINDINGS: The Tree Farm would include a multi-use path system including eight- and ten-foot-
wide paved paths that would run paraliel to all subdivision roads. The multi-use paths will
provide access to Skyliners Road and beyond io NorthWest Crossing, the three nearby public
schools, and the rest of the Bend urban area. The applicant also proposes a number of soft-
surface recreation/mountain DIKS alls within the open spacs wadly snd nling with tralis in
Sheviin Park and the DNF {o the west. For these reasons, the Hearings Officer finds Tree Farm
§ satisties this criterion.

8. Bubdivision Layout
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1. Cul-de-sacs or dead-end streets shall be allowsd only
where, dus to topographical or environmental
constraints, the size and shape of the parcel, or a lack
of through-street connections in the area, a street
connection is determined by the Planning Director or
Hearings Body to be infeasible or inappropriate. In
such instances, where applicable and feasible, there
shall be a bicycle and pedestrian connection
connecting the ends of cul-de-sacs o strests or
neighborhood activity centers on the opposite side of
the block.

FINDINGS: The applicant does not propose any cul-de-sacs in Tree Farm 5, and therefore this
criterion is not applicable. As discussed in the Hearings Officer's decision for Tree Farm 1, |
found the topographical information on the Tree Farm 1 tentative plan clearly shows a stesp
slope east and southeast of the sastern ferminus of Ridgeline Court in Tree Famim 1. As
discussed in my decision in Tree Fanm 3, | found the tentative plan for Tree Farm 3 shows no
through street connections in the vicinity of the western terminus of Canopy Court in Tree Farm
3. For these reasons, | have found these cul-de-sacs in these two cluster/PUDs are justified by
topography and the tack of through-street connections.

2; Bicycle and pedestrian connections between streets
shall be provided at mid-block where the addition of a
connection will reduce the walking or cycling distance
to an existing or planned neighborhood activity center
by 400 feet and by al lsast 80 percent over other
available routes.

FINDINGS: The Hearings Officer finds this criterion is not applicable to Tree Farm 5 because
there are no existing or planned neighborhood activity centers for which mid-block connections
are warranted or necessary.

3. Local roads shall align and connect with themselves
across collectors and arterials. Conneglions fo

AR AR

existing  or planned sivests  and  undeveloped

properties shall be provided at no greater than 400

foot intervals,

4. Connections shall not be more than 400 feet long and
shall be as stralght as possibis.

C. Facilities and improvements

1. Bikeways may be provided by either a separale paved
path or an on-street bike lane, consistent with the

""" requirements of DOO Tide T8 R

2. Pedestrian access may be provided by sidewalks or 3
saparate paved path, consistent with the requirements
of DCC Title 17,
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3. Connections shall have a 30-foot rght-of-way, with at

least a 10-foot usable surface. (Emphasis added.}

Drtestiehet ot i debedte

FINDINGS: The Hearings Officer finds there are no existing local roads that must be aligned
across Skyliners Road.

in the Hearings Officer's decisions in Treeg Farms 1 through 4, | discussed the meaning and
application of the above-underscored language and found ithal read in context, the
“connections” required by Ssection 17.38.140(B)(3) and (4) are bicycle/pedestrian path
connections and not road connections. | alse found application of this requirement to rural
subdivisions in general, and fo The Tree Farm in particular, would be inappropriate and
infeasible, and that in any case the applicant demonstraled an exception o this reguirement is
justified by the benefils provided by The Tree Farm and Tree Farm 5, and particularly the
gxtensive multi-use path/trall system.

Because no part of Tree Farm § abuts the Rio Lobo or Miller Tree Farm property, the Hearings
Officer tinds this criterion is not applicable to Tree Farm &,

L Section 17.38.150, Biocks

A General, The length, width and shape of blocks shail
accommodate the need for adeguate building size, street
width, and direct travel routes for pedestrians and cyclists
through the subdivision and to nearby neighborhood activity
centers, and shall be compatible with the limitations of the
topography.

FINDINGS: Section 17.08.030 defines "block” as “an area of land bounded by strests or by a
combination of streets and public parks, cemeieries, railroad rights of way, lines or shorelines or
waterways, or corporate boundary lines of a city.” The Hearings Officer finds Tree Farm 5 does
not contain any "blocks” inasmuch as no area of land within the proposed development is
bounded by streets or the other listed features.

8. Within an urban growth boundary, no block shall be longer
than 1,200 feet betweean strest centeriines. in blocks over 800
feet in length, there shall be a cross connection consistent
with the provisions.of DCC 17.38.140.

FINDINGS: Tree Farm 5 is not located within the Bend UGB. Therefors, the Hearings Officer
finds this criterion is not applicable.

m. Bection 17.36.180, Easements

A. Utility sasements. Easements shall be provided along
property lines when necessary for the placement of overhead

or underground utilities, and o provide the subdivision or

partition with electric power, communication facilities, street
lighting, sewer lines, water lines, gas lines or drainags. Such
sasements shall be labeled "Public Utility Easement” on the
tentative and final plat; they shall be at least 12 feel in width
and centered on lot lines where possible, except utility pole
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guyline easements along the rear of lots or parcels adjacent
to unsubdivided land may be reduced to 10 fest in width,

FINDINGS: The Tree Farm 3 burden of proof states the applicant intends to locate all utilities in
roadside trenches, either within the private road rights-of-way or within multiple use casements
{(MUEs) paralleling the rights-of-way, as shown on the Preliminary Water Plan included in the
record as Exhibit “E” to the burden of proof. The Hearings Officer finds that as a condition of
approval the applicant will be required to show all MUEs on the final plat for Tree Farm &,

B. Drainage. H a tract is traversed by a watercourse such as a
drainageway, channel or stream, there shall be provided a
stormwater easement or drainage right of way conforming
substantially with the lines of the watercoursse, or in such
further width as will be adequate for the purpose. Strestis or
parkways parallel to major watercourses or drainageways
may be reguired.

FINDINGS: The Hearings Officer finds this criterion s not applicable because the subject
property is not raversed by a walercourse.

I Bection 17.36.170, Lots - 8ize and Shape

The size, width and orientation of lots or parcels shall be

appropriate for the location of the land division andior the type of

development and use contemplated, and shall be consistent with the
iot or parcel size provisions of Titles 18 through 21 of this code, with
the following exceptions:

A, in areas not to be served by a public sewer, minimum lot and
parce! sizes shall permit compliance with the requirements of
the Departiment of Environmental Quality and the County
Sanitarian, and shall be sufficient to permit adeguate sewage
disposal. Any problems posed by soill structure and water
table and related to sewage disposal by septic tank shall be
addressed and resolvad in the applicant’s initial plan.

FINDINGS: The proposed residential lots in Tree Farm § will be two acres in size. The applicant
submitted a septic suitability study, included in the record as Exhibit *F" 1o the Tree Farm §
burden of proof, indicating the soils on the subject property are suilable for on-site septic
systems. The Hearings Officer finds the size, width and orientation of the proposed lots are
appropriate for the proposed planned development, consistent with the minimum lot size in the
RR~10 Zang, and large enough to accommodate on-site septic systems. | also find the applicant
will be required as a condition of approval to obtain an approved septic site evaluation for each
residential lot in Tree Farm 5 prior {o final plat approval.

o. Section 17.38.180, Frontage
A, Each iot or parcel shall abut upon a public road, or when
located In a planned development or cluster development, a
private road, for af least 50 fest, except for lols or parcels
fronting on the bulb of a cul de sac, then the minimum
frontage shall be 30 feet, and except for partitions off of U5,
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Forest Service or Bureau of Land Management roads.
Frontage for partitions off U.8. Forest Service or Bureau of
Land Management roads shall be decided on a case by case
basis based on the location of the property, the condition of
the road, and the orientation of the proposed parcels, but
shall be at least 20 feel In the La Pine Neighborhood
Planning Arsa Residential Center District, ot widths may be
iess than 50 feet in widlh, as specified in DCC 18.61, Table Z:
La Pine Neighborhood Planning Area Zoning Standards.
Road frontage standards in destination resorts shall be
subject to review in the concepiual master plan.

8. All side ot lines shall be at right angles to street lines or
radial to curved streets wherever practical.

FINDINGS: With the exception of Lot 1 in Tree Farm 1, all proposed residential lots in The Tree
Farm and Tree Farm 5 will have at least 50 feet of road frontage, or at least 30 fest of road
frontage for those lois located on a cul-de-sac, Generally, Tres Farm & lof lines are at right
angles to Golden Mantle Loop or radial to the curved Canopy Court. For the foregeing reasons,
| find Tree Farm 5 satisfies this criterion.

8. Section 17.36.180, Through Lots

Lots or ‘parcels with double frontage should be avoided except
where they are esssential to provide separation of residential
development from major strest or adjacent nonresidential activitles
to overcome specific disadvantages of topography and orientation.
& planting scresn sasement of at least 10 feat i width and across
which there shall be no right of access may be required along the
lines of lots or parcels abutting such a traffic artery or other
incompatible use.

FINDINGS: Section 17.08.030 defines “through lof” as “an interior iot having frontage on two
strests.” The tentalive plan for Tree Farm 5 shows Lots 42 and 47 will have frontage on both
Golden Manile Loop and Canopy Couwrt. However, | find no planting screen sasement is
required on these lots in order 1o prevent road access across these ots.

& Section 17.36.200, Comer Lots

Within an urban growth boundary, corner lots or parcels shall be a
minimum of five fest more in width than other lots or parcels, and
also shall have sufficient exira width to meet the additional side yard
raquirements of the zoning district in which they are located.

FENDE&EGS The Hearmgs Officer finds this criterien is not applicable b&ﬁause Tree Farm 5 is

\\*
L

- ArdsidEs than \\\‘5
ooatad oulsids o.‘\ \._‘ I3

£ Soction 17.36.210, Solar Access Performance
A, As much solar access as feasible shall be provided sach lot

or parcel in svery new subdivision or partition, considering
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topography, development patlern and existing vegetation.
The ot lines of lots or parcels, as far as feasible, shall be
oriented fo provide solar access at ground level at the
southern building line two hours before and after the solar
zenith from September 22nd to March 21st. if it is not feasible
to provide solar access to the scuthern building line, then
solar access, if feasible, shall be provided at 10 fest above
ground level at the southern building line two hours before
and after the solar zenith from September 22nd to March 21st,
and three hours before and after the solar zenith from March
22nd to September 21st.

B. This solar access shall be protected by scolar height
restrictions on burdened properties for the benefit of lots or
parcels receiving the solar access.

C. If the solar access for any lot or parcel, either at the southern
huilding line or at 10 feet above the southern building line,
reguired by this performance standard is not feasible,
supporting information must be filed with the application.

FINDINGS: The Hearings Officer finds the size, shape and orientation of the residential lots in
Tree Farm & will allow for the dwellings on these lots to meet the solar gecess standards.

8. Section 17.36.220, Underground Facilities

Within an urban growth boundary, all permansent ulility services to
lots or parcels in a subdivision or partition shall be provided from
underground facilities; provided, however, the Hearings Body may
allow overhead wutilities if the surrounding area is already served by
overhead utilities and the proposed subdivision or partition will
create less than ten lots. The subdivision or partition shall be
responsible for complying with reguirements of this section and
shall: . . . .

FINDINGS: The Hearings Officer finds this section is not applicable because the property is
located outside the Bend UGB,

i. Section 17.36.280, Fire Hazards

Whenever possible, a minimum of two points of access to the
subdivision or partition shall be provided to provide assured access
for emergency vehicles and ease resident evacuation.

FINDINGS: The applicant proposes two points of access to The Tree Farm and Tree Farm &~
the main PUD road that intersecis with Skyliners Road at the southern boundary of Tree Famm
1. 8nd the proposed secondary emergsncy access road ranning from the southerm terminus of
Sage Steppe Drive in Tree Farm 1 scuth through the adjacent Milier Tree Farm property {o
Croshy Drive. As discussed in the findings above, the Hearings Officer has found the secondary
access road will provide an adeguate means of evacuation and emergency vehicle access with
imposition of conditions of approval requiring the road fo be improved 1o the fire department’s
standards for such roads, and with installation of a gateflock system that allows the gate 1o be
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opensd by residents and gussts. | also have found the appiicant will be required as a condition
of approval to develop Tree Farms 1, 2 and 3 concurrently {o assure access to Tree Farm
residential lots through both the primary cluster/PUD road and the secondary access, For these
reasons, and with imposition of this condition of approval, | find Tree Farm § satisfies this
criterion.

i Section 17.36.280, Water and Sewer Lines

Where required by the applicable zoning ordinance, water and sewer
fines shall be constructed fto County and city sitandards and
spoecifications. Reguired water mains and service lines shall be
installed prior 1o the curbing and paving of new streets in all new
subdivisions or partitions.

FINDINGS: No new sewer lines are proposed because residential lots in Tree Farm § would be
served by on-site septic systems. The Hearings Ofiicer Tinds that if these residential lols are
connected to the City of Bend water facilities, the appilicant will be required as a condition of
approval to construct all required water lines in compliance with the cify’s standards and
specifications therefor,

Wi Section 17.36 280, Individual Wells

In any subdivision or partition where Individual wells are proposed,
the applicant shall provide documentation of the depth and quantity
of potable water available from a minlmum of two wells within one
mile of the proposed land division. Notwithstanding DCC 17,386,308,
individual wells for subdivisions are aliowed when parcels are larger
than 10 acres.

FINDINGS: The applicant has stated its preferred alternative for providing domestic waler to the
residentisl lots in Tree Farm § is the sxiension of City of Bend waler service. Howsver, if that
connection is not possible, and the applicant does not oblain water service from Avion Water
Campany, the applicant proposss lo provide domestic water through one or more groundwater
wells. The applicant submitted as Exhibit "M {o the Tree Farm § burden of proot well logs for
two wells on property in the vicinity of the subject property demonstrating that waler is available
in the area. Therefme,fthe Hearings Officer finds Tree Farm § satisfies this criterion.

W, Section 17.38.300, Public Water System
in any subdivision or partition where a public water system is
required or proposed, plans for the water system shall be submiited
and approved by the appropriate state or federal.
FINDINGS: The Hearings Officer finds that if the residential lots In Tree Farm § are served by
City of Bend or Avion water service, compiiance with this criferion will be accomplished through
the city’s or AVion's compliance with applicable public water sysiem reguiremeants.
3. Chapter47.44, Park Development

& Section 17.44.010, Dedication of Land
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For subdivisions or partitions oulside of an urban growth
boundary, the developsr shall sst aside a minimum area of
the development egual fo $3580 per dwelling unit within the
development, if the land Is suitable and adaptable for such
purposes and Is generally located in an arsa planned for
parks.

For sither DCC 17.44.010 {A} or (B}, the developer shall either
dedicate the land sef aside fo the public or develop and
provide maintenance for the land set aside as a private park
open o the public.

The Planning Director or Hearings Body shall determine
whether or not such land s suitable for park purposss.

if the developer dedicates the land set aside in accordance
with DOC 17.44.010{A} or (B}, any approval by the Planning
Director or Hearings Body shall be subject fo the condition
that the County or appropriate park district accept the deed
dedicating such land.

DCC 17.44.018 shall not apply to the subdivision or partition
of lands located within the boundaries of the Band Melro Park
and Reocreation District or the Central Oregon Park and
Recreation District.

FINDINGS: The record indicates all propossd residential lots in Tres Famn § are ocated within
the boundaries of the-park districh, and therefore the Hearings Officer finds these requirements

are not applicable.

[+ 9 Section 17.44.020, Fee in List of Dedication

A,

in the ovent there is no sullable park or recreation arsa orsite
in the proposed subdivision or partition, or adjacent therets,
then the developer shall, in Heuw-of setling aside land, payints
a park acquisition and development fund a sum of money
suial to the fair market value of the land that will have been
donated under DOC 17.44.010 above. For the purposs of
determining the falr market valusg, the iatest value of the land,
untplatted  and withouwt improvements, as shows on the
County Assessor's tax roll shall be used: The sum so
contributed shall be deposiied with the County Treasurer and
be used for acquisition of suitable area for park and

“Tryacreation. purposes o for the development of recrsation

facilities. Such sxpsnditures shall be made Tor neighborhood
or community facilities at the discretion of the Board andlor
applicable park district
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B. DCC 17.44.020 shall not apply to subdivision or partition of
lands located within the boundaries ‘of the Bend Metiro Park
angd Recrsation District or the Central Oregon Park and
Recreation District,

FINDINGS: The Hearings Officer finds that because all proposed residential lots in Tree Farm B
are lecated within the boundaries of the park district, this ssction does not apply.

4. Chapter 17.48, Design and Construction Specifications
a. Section 17.48.140, Bikeways
A, General Design Criteria.

1. Bikeways shall be designed in accordance with the
current standards and guidelines of the Oregon
{OGDOT) Bicycle and Pedestirian Plan, the American
Association of State Highway Transportation Officials
{RASHTO) Guide for Development of New Bicycle
Facilities, and the Deschutes County Bicycle Master
Plan. See DCC 17.48 Table B

2 &l collectors and arterials shown on the County
Transportation Plan map shall be constructed o
include bikeways as defined by the Deschutes County
Bicycle Master Plan,

3 if interim road standards are used, interim bikeways
andfor walkways shall be provided. These interim
facilities shall be adequate to serve bicyclists and
pedestrians until the ime of road upgrads.

8. Multi-use Paths.

1. Multi-use paths shall be used where aesthetic,
recreation and safety concerns are primary and a
direct route with few intersections can be sstablished.
if private roads are constructed to a width of less than
28 fest, multi-use paths shall be provided,

2. Multi-use paths are two way facilities with a standard
width of 10 feef, but with a 12 foot width if they are
subjected to high use by multiple users. These paths
shall meet County multi-use path standards and shall
connect with bike facilities on public roads.

FINDINGS: The applicant proposss to provide multi-use paths in The Tres Farm through
additional width on a segment of Tree Farm Drive, and eight- or ten-foot-wide multi-use paths
along the rest of the PUD roads. A ten-foot-wide multi-use path is proposed o paraliel Tree
Farm Drive from ii8 intersection with Skyliners Road to the point where the path splits to go 1o
Sheviin Park to the west. From thal point 1o the intersection of Golden Manile Loop and
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Ridgsline Drive, and throughout the rest of The Tree Farm, the mulli-use paths are proposed to
be eight feet wide. The Hearings Officer has approved an exception to allow reduced width from
ten to eight fest for neighborhood multi-use paths, reguested by the applicant because of
projected low traffic volumes, based on my finding thal the benefits from The Tree Farm justify
the exception. For these reasons, and with the exception granted for the eightfoot path, | find
Tree Farm 5 salisfies these criteria.

. Bike Lanes. 8ibx footl bike ilanes shall be used on gew
construction of curbed arterials and collectors.

0. Shoulder Bikeways.

1 Shoulder bikeways shall be used on new construction
of uncurbed arterials and collectors.

2. Shoulder bikeways shall be at least four feel wids.
Where the travel lane on an existing arterisl or
collector is not greater than eleven feet, the bikeway
shall be a minimum of four feet wide,

EINDINGS: The Hearings Officer finds these oriferda are not applicable becauss no new
collectors or arterials are proposed.

E. Mountain Bike Trails.

1. Mountain bike {dirt or other unpaved surface} trails
may be usgd as recreational or inflerbm fransportation
facilities,

& Tralls used for transportation shall have a two foot

minimum tread width and a six foot minimum clearing
width centered over thetrall, and & minimum overhead
clearance of seven feel Trails used solely for
recreational use may be narrpwer with less clearing of
vegetation.

FINDINGS: As shown on Exhibit "C” to the Tree Farm 5 burden of proof, the applicant proposes
a network. of soft-surface recreation/mountain bike tralls linking with trails in Sheyvlin Park and.in
the DNF to the west. Segment of these fralls would be located in the southern portion of Tree
Farm 5. Therefore, the Hearings Officer finds these criteria are applicable to Tree Farm 5. The
appiicant’s Tree Farm 5 burden of proof stales the proposed recreation/mountain bike trails will

satisfy these standards, and | find the applicant will be reguired as a condition of approval to do

S
& Section 17.48.160, Road Development Requbements - Standards

A, Subdivision Standards. All roads in new subdivisions shall
either be constructed fo a standard acceptable for inclusion
in the county maintained system or the subdivision shall be
part of a special road district or homesowners associationin a
planned unit developmant.
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FINDINGS: The applicant proposes to dedicate to the public and to improve Sage Steppe Drive
in compliance with the county's standards for public rural roads, and to improve all public and
private PUD roads with 20 fest of paved swiface as provided in Table “A” {o Title 17. The
applicant also proposes that all Tres Farm roads will be maintained by the HOA. As noted
above, the record indicates the county is not accepting new roads into s road maintenance
system. For these reasons, the Hearings Officer finds Tree Farm 5 satisfies this criterion,

8. improvements of Public Rights of Way.

1. The developer of a subdivision or pardition will be
reqguired to improve all public ways that are adjacent
orwithin the land development

2. Al improvements within public rights of way shall
conformy to the bnprovement standards designated in
DCC Tide 17 for the applicable road classification,
except where a zoning ordinance sets forth different
standards for a particular zone,

FINDINGS: The only public right-ofeway adjacent to the suliject properdy is Skyliners Road, an
improved county collector. As discussed above, the road department did not identify any
necessary improvements {o Skyliners Road. The applicant proposes to improve all PUD roads
to the fo the county's standards for local public and private roads, including 20 fest of paved
surface. Therefore, the Hearings Officer finds Tree Fanm 5 satisfies this criterion.

c. Primary Access Roads, The primary access road for any new
subdivision shall be improved to the applicable standard sst
forth in Table A {or the applicable standard set forth In a
zoning ordinance). The applicable standard shall be
determined with reference to the road’s classification under
the relevant transportation plan. For the puwrposes of this
section a primary access road is a road lsading to the
subdivision from an exising paved county, city or state
maintained road that provides the primary access {o the
subdivision from such a road,

FINDINGS: The primary access road to The Tree Farm consists of Tree Farm Drive, Golden
Mantle Loop, and Ridgeline Drive. The Hearings Officer finds the applicant will be reguired as a
gondition of approval {o improve these roads to the county's standards for local private roads in
Table "A" fo Title 17. In addition, as discussed in the findings above, | have found the applicant
will be required as-a condition of approval to develop Tree Farms 1, 2 and 3 concurrentiy to
assure the primary access road is in place to serve all lots in those developments.

(B R Secondary Access Roads. When deemed necessary by the
County ~ Road - Department or  Community - Development
Department, a secondary access road shall be constructed to
the subdivision. Construction shall be to the same standard
used for roads within the subdivision
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FINDINGS: The road department did not identify the need for a secondary access road.
Howsver, the applicant proposes to construct a temporary emergency access road from the
southern terminus of Sage Steppe Drive south through the adjacent Miller Tree Farm property
to Crosby Drive. The applicant proposes to improve this emergency access road to the fire
department’s standards for fire apparatus access roads, including a 24-foot-wide all-weather
surface. As discussed above, this emergency access road will be an interim access until the
Miller Tree Farm property is developed with public roads to which Sage Steppe Drive can
connect. Under these ciroumstances, the Hearings Officer finds the proposed level of
improvement is appropriate for the secondary access road,”

E. Stubbed Rcoads. Any proposed road that terminates at a
development boundary shall be constructed with a paved cul-
de-sac bulb.

FINDINGS: The Hearings Officer finds this criterion is not applicable to Tree Farm & because no
cul-de-gacs are proposed for Treg Farm &

F. Cul-de-sacs. Cul-de-sacs shall have a length of less than 600
feet, unless a longer length is approved by the applicable fire
protection district, and more than 100 fest from the center of
the bulb o the intersection with the main read. The maximum
grade on the bulb shall be four percent.

FINDINGS: No cul-de-sacs are propossed in Tree Farm 5, and therefore the Hearings Officer
finds this criterion is not applicable. As discussed above, | have found the cul-de-sacs proposed
for the eastern end of Ridgeline Court in Tree Farm 1 and the western end of Canopy Court in
Tree Farm 3 are justified by the topography and/or tack of through strest connections in the
vicinity. However, because the proposed cul-de-sac at the end of Canopy Court is longer than
£00 feet, | found in my Tree Farm 3 decigion that the applicant will be required as a condition of
approval to obtain and submit fo the Planning Division written documentation from the fire
department that § has approved the length of Canopy Court.

C. Section 17.48.180, Private Roads
The following minimum road standards shall apply for private roads:
A The minimum paved roadway width shall be 20 fest in
planned unit developments and cluster developments with
two-foot wide gravel shoulders;

B, Minimum radius of curvature, 50 fest;

<. Maximum grade, 12 percent;

* The burden of proof for Tree-Fanm § states the applicantwould request a variance to thesrequirement
that the secondary access road be paved. However, in an e-mail message dated August 15, 2014, the
applicant's representative Romy Mortensen clarified the applicant is not seeking a variance and dogs not
believe one s required,
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FINDINGS: The applicant’s burden of proof for Tree Farm 5 states the private roads will meet
these standards, and the Hearings Officer finds the applicant will be required o construct the
PUD's private roads in compliance with thess standards as a condition of approval.

£, Af least one road name sign will be provided at each
intersection for each road;

FINDINGS: The Hearings Officer finds the applicant will be required as a condition of approval
to comply with this criterion.

E. A method for continuing road maintenanceg acceptable to the
County;

FINDINGS: The applicant proposes that The Tree Farm HOA will own and maintain all tree farm
roads. The Hearings Officer finds the applicant will be required as a condition of approval 1o
execule a road maintenance agreement with the county that is accepiabie o the county.

F. Private road systems shall include provisions for bicyele and
pedestrian traffic. In cluster and planned developments
limited o ten dwelling units, the bicycle and pedestrian traffic
can be accommodated within the 20-foot wide road. in other
developments, shoulder bikeways shall be a minimum of four
feet wide, paved and striped, with no on-street parking
allowed within the blkeway, and when private roads are
developed to a width of less than 28 feet, bike paths
constructed to County standards shall be required.

FINDINGS: As discussed in findings throughout this decision, the applicant proposes {o
accommodate bicyele and pedestrian traffic in The Tree Farm through a system of paved mulli-
use paths running parallsl to PUD roads. The segment of Tree Farm Drive in Tree Farm 3 would
have a 26-foot-wide paved surface {o iis intersection with Golden Mantle Loop, and all other
public and private road segments would have a 20-foot paved width with adjacent or nearby
sight- or ten-foot-wide paved bicycle/pedestrian paths. For these reasons, the Hearings Officer
finds Tree Farm 5 salisfies this criterion.

¢ Section 17.48.180, Drainage
A, Minimum Reguirements.

1. Drainage facilities shall be designed and constructed
to receive and/or fransport at least a design storm as
defined in the curment Central Qregon Stormwater
Manual created by Central Oregon intergovernmental
Councll and all surface drainage water coming fo
andfor passing through the devslopment or roadway.

2. The system shall be designed for maximum allowable
deveiopment

FINDINGS: The applicant proposes a surface water drainage plan for The Tree Farm that would
contain surface water on site through use of vegstated swales, roadside ditches, culverts, and
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natural drainage ways. According to this plan, runoff would shed o vegetated swales with 3.1
siopes for on-site infiltration, or would enter a natural drainage way via a roadside dilch and
culvert. The applicant states these culverts will be designed for g ten-year storm event, and
infiltration facilities will be designed for a fifty-year storm event The drainage plan notes that
because of the site's topography, natural drainage patterns on The Tree Farm generally are
foward Tumalo Creek {o the west and to the undeveloped open space o the sast. Howsver, the
applicant states none of the runoff from impervious areas such as roads and driveways will
create any addifional drainage contributions to Tumale Cresgk as no surface watsr will be
disposed of off-site. The applicant also proposes that f hydrological calculations determine
additional runoff storage is nesded, the applicant will construct a catch basin near the main
entry to The Tree Farm at Skyliners Road.

The Hearings Officer has found that prior to submilting for approval the final plat for any part of
The Tree Farm, the applicant will be required as a condition of approval to subimil to the
Planning Division a stalement from a registered professional engineer stating whether an
additional runoff storage basin is necessary, and if such a facility Is determined to be necessary,
the applicant will be required as a condition of approval to show it on the final plat for Tree Fam
5 and to construct #. { find that with imposition of this condition of approval Tree Farm 5 will
satiefy this criterion.

Finally, the Hearings Officer finds the drainage plan for Tree Farm 5 need not be designed {o
serve the site with "maximum allowable development” — e, urhan-density development on.the
UAR-1D zoned portion of the site — inasmich as the applicant intends that The Tree Farm never
will be annexed into the Bend UGE, and the applicant will be required as a condition of approval
to record deed restrictions permanently prohibiting development on The Tree Farm open space
fracts.

. Noncurbed Seclions

1. Road culverts shall be concrete or metal with 3
minimum design life of 50 years.

2. All cross culverts shall be 18 inches in diameter or
larger.
3. Culverts shall be placed in natural drainage areas and

shall provide positive drainage.

FINDINGS: The applicant’'s burden of proof for Tree Farm 5 siates culverts used for The Tres
Farm will be corrugated metal pipe with a minimum fifty-year design life, and that two 18-inch
culverts and one 24-inch culvert will be installed. The Hearings Officer finds the applicant will be
required as a condition of approval to place all culverts in natural drainage areas and provids
positive drainags.

8. Urainage Swales. The Design Engineer is responsible fo
design a drainage swale adequate to control a design storm
as defined in the Central Oregon Stormwater Manual created
by Central Orsgon Intergovernmental Council
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FINDINGS: The applicant’s burden of proof for Tree Farm 5 stales the drainage swales will be
designed for a 50-year storm event. Therefore, the Hearings Officer finds Tree Farm 5 satisfies
this criterion.

E. Drainage Plans. A complete set of drainage plans including
hydraulic and bydrologic calculations shall be incorporated
in all road improvement plans.

FINDINGS: The applicant's burden of proof for Tree Famm § includes a narrative description of
its proposed drainage plan, and states complete modeliing will be performed and incorporated
into the storm disposal infrastructure design during engineering and construction plan
development. The Hearings Officer finds the applicant will be required as a condition of approval
{0 incorporate the drainage plan for Tree Farm § inlo the road improvement plan for Tree Farm
4, and fo provide to the Planning Division a copy of that plan before submitling the Tree Farm &
final plat for approval,

F. Drill Holes, Drill holes are prohibited.

3, Injection wells {(drywelis) are prohibited in the public rightof-
way.

FINDINGS: The Hearings Officer finds the applicant's proposal complies with these criteria
because no dril. holes or injection wells ars.proposed.

For the foregoing reasons, the Hearings Officer finds Tree Farm 5 satisfies, or with the
conditions of approval described above will satisfy, ali applicable criteria in Title 17.

COMPREHENSIVE PLAN
E. Deschutes County Comprehensive Plan

FINDINGS: Comprehensive plans can be a polential source of approval standards for guasi-
judicial land-use-applications; The Flight Shop v. Deschutes County,  Or LUBA __ {(LUBA No,
2013-073, January 10, 2014). Even if a comprehensive plan provision does not constitute an
independently applicable mandatory approval criferion, it may nonetheless represent g relevant
and necessary consideration that must be reviewed and balanced with other relevant plan
provisions pursuant to ordinances that require that the proposed land uss be consistent with
applicable plan provisions. See, Bothman v. Cily of Eugene, 51 Or LUBA 426 (2008). Therefore,
the Hearings Officer finds that whether the-county's-comprehensive plan applies {o Tree Farm §
depends on whether their text and coniext indicates they include mandatory standards,
requirements, and/or considerations applicable to quasi-udicial development approvals.

The applicant-and stalf identified the {ollowing plan provisions-ag-applicable (o Tree Farm 5,
1. Chapter 2 Resource Management Section
Goal 1, Maintain and enhance g diversity of wildiife and habitats.

Policy 2.6.8, Balance protection of wildiife with wildland fire mitigation on
private lands in the designated Wildland Urban interface.
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FINDINGS: The Hearings Officer finds this goal and policy are written in aspirational terms and
appear directed at the county rather than to applicants for land use approval, Therefors, | find
these provisions are not applicable to Tres Farm 5.

& Chapter 3, Rural Growth Management
Goals and Policies

Goal 1 Maintain the rural character and safety of housing in uningorgorated
Deschutes County.

Policy 3.3.1. The minimum parcel size for new rural residential parcels shall
e 10 acres.

FINDINGS: The Hearings Officer finds this policy is written in mandatory terms suggesting i is
applicable to Tree Farm 5. | have found Tree Fanmn § complies with the ten-acre minimum size
for lots or parcels in the BR-10 Zone, and therefore | find it also is consistent with this plan

policy.

Policy 3.3.4. Encourage new subdivisions to incorporate alternative
development patierns, such as cluster development, that mitigate
community and snvironmental impacts.

FINDINGS: The Hearings Officer finds this policy is aspirational and directed at the county
rather than at an applicant for a quasi-judicial land use application, and therefore it is not
applicable fo Tree Farm 5

For the foregoing reasons, the Hearings Officer finds Tree Farm 5 is consistent with applicable
county comprehensive plan goals and policies identified by planning staff,

V. DECISION:

Based on the foregoing Findings of Fact and Conciusions of Law, the Hearings Officer hereby
DENIES the applicant’'s proposed condifional use, tentative plan, and site plan for a cluster
development/PUD on the subject property, 1o be called Tree Farm 5.

in the svent this decision is appealed 1o the Board of County Commissioners, and the Board
slects to hear the appeal and approves the applicant’s proposal on appeal, the Hearings Officer
RECOMMENDS such approval be SUBJECT TO THE FOLLOWING CONDITIONS OF
APPROVAL:

1. This approval for Tree Farm 5 is based upon the applicant's submitted tentative plan,
site plan, burden of proof statements, and wiitten and oral testimony. Any substantial
change to the approved plan will require new land use applications and approvals.

PRIOR TO SUBMITTING THE FINAL SUBDIVISION PLAT FOR APPROVAL:

2 The applicant/owner shall demonstrate o the Plamning Division that conditions of
approval for The Tree Farm lot line adjiustments have been met.
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10,

1.

12.

13

14.

The applicant/owner shall submit to the Planning Division-an updated title reportfor Tree
Farm &

The appiicantowner shall submit {0 the Planning Division for review and approval a copy
of nonrevocable desd restrictions for the Tres Farm § open space fract, stating thet no
portion of that tract shall be developed with a dwelling or other non-open space use in
perpetuity, and that offroad motor vehicle use is prohibiled. Afler county approval, the
applicant/owner shall record these nonrevocable deed restrictions and shall provide
copies of the recorded deed restrictions o the Planning Division.

The applicant/owner shall record with the Deschutes County Clerk the bylaws of the
homeowner's association for Tree Farm 5.

The applicant/owner shall record with the Deschutes County Clerk the covenants,
conditions and restrictions for Tree Farm 5.

The applicant/owner shall execute and record a Conditions of Approval Agreement for
Tree Farm 5.

The applicant/owner shall execule and record with the Deschules County Clerk g
development agreement for the private roads in ' Tres Farm & on a fonm approved by
Deschutes County Legal Counsel. The developmant agreement shall incorporate the
drainage plan for Tree Farm 5. The applicant shall provide & copy of the recorded
development agreement to the Planning Division,

The applicantowner shall submit to the Deschutes County Road Depariment for ils
review and approval a drafl Road Maintenance Agresment cutlining the maintenance
responsibilities for all new roads in Tree Farm 5, and following road department approval
the applicantiowner shall record the Road Maintenance Agreement with-the Deschutes
County Clerk

The applicant/owner shall record with the Deschutes County Clerk the wildfire plan and
WMP forthe Tree Farm 5 open space tract. The applicantfowner shall provide copies of
these recorded management agreements to the Planning Division,

The applicant/owner shall oblain an approved seplic site evaluation for each residential
fot in Tree Farm 5.

The appiicant/owner shall obtain from the Deschutes County ‘Road Depariment an
access penmit for the new road connection to Skyliners Road in Tree Farm 4

The applicant/owner shall obtain from the Deschutes County Road Depariment a gale
permit for the gates on the new secondary smergency access road for The Tres Farm.

The applicant/owner shall submit 1o the Planning Division proof of Ciiy of Bend approval
to extend domesticwater service to Tree Farm 5 City 'of Bend watsr is not available,
prior to final plat approval for any Tree Farm development the applicant shall submit to
the Planning Division proof that domestic water is available via the allernative means
identifisd by the applicant.
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15.

16.

18,

if the applicant/owner elects, or is required to, provide water to The Tree Farm through
means other than extension of city waler service, the applicant/owner shall provide o
the Planning Division g water system analysis performed by a registered professional
engineer and demonstrating waler service from the agllemative domestic waler source
will provide at each residential lot water pressure of at ipast 40 psi during pesk demand
petiods, 20 psiresidual pressure, and 2,000 gpm for fire flow.

The applicant/owner shall provide to the Flanning Division a statement from a registered
professional engineer indicating whether a runoff storage basin is necessary.

The applicant/owner shall submit to the Planning Division written verification from the
Bend Fire Department that all standards for subdivision roads, including the secondary
emergency access road, have been mst

The applicant/owner shall pay all taxes for Tree Farm & in accordance with ORS 92,085,

WITH OR ON THE FINAL SUBDIVISION PLAT:

18.

20.

21

22

The applicant/owner shall prepare the final piat for Tree Farm § in gccordance with Title

17 of the Deschutes County Code, including all the necessary infarmation required by

Section 17.24.060.

The applicant/owner shall show the following on the final plat for Tree Famm 5

a the exact lot size of each residential lot, and of the open space {ract which shall
be platled as-a-geparate fract;

b. the building envelope for each lot;

¢ ail easements of record and existing rights-of-way,;

d. a statement of water rights asrequired by QRS 92120,

= all utility easements;
f all public access sasements; and
g. if a runoff storage basin is necessary, the location of the storage basin

The surveyor or registered professional engineer submitling the final plat for Tree Fam
5 shall submit information fo the Deschutes County Road Department showing the
location of any existing roads in relationship {o the road right-ofway. This information
can be submilted on a worksheet and does not necessarily have (o be on the final plat.
All existing road facilities and new road improvements are o be located within legally
established or dedicated right-of-ways. In no case shall a road improvement be located
putside of a dedicated road right-of-way. if research reveals that inadequale right-of-way
exists orthat the-existing roadway is outside of the legally established or dedicated right:
pf-way, additional right-of-way will be dedicated as directed by the Deschutes Counly
Road Department to mest current county standards.

The final plat for Tree Farm 5 shall be signed by all persons with an ownership interest in
the property, as well as the Deschutes County Assessor and Tax Collector.
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PRIOR TO OR WITH CONSTRUCTION:

23

24.

25.

26,

28.

29

36

31

32.

34.

The applicantowner shall obtain from the Deschules County Road Department approval
of all construction plans for all required road improvements prior to commencement of
any construction.

All private road designs shall be in accordance with the standards in Chapter 17.48 and
Table “A” of the Deschutes County Code for rural local private roads.

All private roads constructed in Tree Farm 5 shall include bicycle and pedestrian paths
as proposed on the tentative subdivision plan and burden of proof.

The applicant/owner shall construct 3l road improvements under the inspsclion and
approval of the Deschutes County Road Department. The road depariment may accept
certification of improvements by a registered professional engineer pursuant o ORS
92.087.

The applicant/owner shall assure that all road improvements in Tree Farm § are
surveved and stakedin accordance with DCC 17.48.200

The applicant/owner shall place all culverts in nalural drainage areas and provide
positive drainags.

if a runoff sterage basin is determined to be necessary, the applicant/owner shall
construct such-a basin at the lowest point in Tree Farm 1, or in such other incation as
determined to be appropriate by a registered professional enginesr;

The applicantfowner shall install all utilities underground.

The applicant/owner shall install at least one road name sign at each intersection for
sach road.

if the applicant/owner provides domestic waler service to Tree Farm & through extension
af and connection to the City of Bend water sysiem, the applicant/owner shall construgt
all required water lines o the city's standards and specifications thersfor.

The applicant/owner shall install on the residential lot side of the gate af the southemn
terminus of Sage Sleppe Drive at least one means of opening the gale by Tree Farm
residents and guests, such as special keys, key codes and/or aulomatic gales.

The applicant/owner shall construct all recreation/mountain bike rails with a two-fool
minimum tread width and a six fool minimum-clearing width centered pver the trail, and a
minimum overhead clearance of seven feet.

FOLLOWING FINAL PLAT APPROVAL:

3s.

The applicant/owner shall begin construction of Tree Farmg 1, 2 and 3 within six months
of the date this decision becomes final -or such longer period of ime-as the Planning
Director may allow.
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AT ALL TIMES:

36.

37.

38

3g

40.

The applicant/owner shall satisfy all requirements of the Bend Fire Departiment for fire
protection within Tree Farm &,

The applicantfowner shall imit uses permitied in the Tree Farm 5 open space tract {o
management of nalural resources, trail systems, and low-intensity ouldoor recreation
uses, and shall prohibit golf courses, tennis courts, swimming pools, marinas, ski runs or
other developed recreational uses of similar intensity and off-road vehicle use - on the
open space tract. The applicant/owner shall enforce these open space restrictions and
prohibitions through the Tree Farm & covenants, conditions and restrictions.

The applicant/owner shall install any fencing In Tree Farm 5 in accordance with the WA
Zone standards therefor,

The applicant/owner shall assure the building height and setback standards i the UAR-
10, RR-1Dand WA10 Zones are met for dwellings in Tree Farm 5.

The applicant/owner shall assure that address numbers are provided for sach dwelling in
Tree Farm 5 as required by the Oregon Fire Code.

DURATION OF APPROVAL:

41.

42.

The applicantowner shall complete all conditions. of ‘approval .and apply for final plat
approval from the Planning Division for Tree Farms 1, 2 and 3 within two (2} years of the
date this decision hecomes final, or obtain an extension the approval in this decision in
accordance with the provisions of Title 22 of the County Code, or the approval shall be
void.

The applicant/owner shall complste all conditions of approval and apply for final plat
approval from the Planning Division for Tree Farms 4 and 5 within four (4) vears of the
date this decision becomes finagl, or obtain an exiension in accordance with the
provisions of Tifle 22 of the Deschutes County Cods,

Dated this 18th day of March, 20158 Maiied this 18th day of March, 2015

Karen H Green, Hearings Officer

THIS DECISION BECOMES FINAL TWELVE (12} DAYS AFTER THE DATE OF MAILING,
UNLESS APPEALED BY A PARYY OF INTEREST.
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Community Development Department

Flanning Division  Bullding Safety Divislon  Environmental Soils Bivision

PO Box 8000 147 MW Latavelts Avenus  Beny, Oragon $770%-6005

{541:388-8578 FAX (541)385-17564
Bio o/ fwww . co.deschutes.orus/odd/s

CERTIFICATE OF MAILING

FILE NUMBERS: 247-14-000242-CU, 243-TP
247-14-000244-Cl, 245-TF
247-14-000248-CU, 247-TP
247-14-000248-CU, 249-TP
247-14-000250-CU, 251-TP

DOCUMENTS MAWLED: Hearings Officer Decisions — Tree Farms 1 thru 8

MAP/TAX LOT NUMBERS: 17-11-35D00-0400; 17-11-8002, 6205, 6207,
8208, 6208, 6210, 6211, 6212 and 8213

| ceriify that on the 18th day of March, 2015, the attached notice(s)repori(s), dated
March 18, 2015, was/were mailed by first class mail, poslage prepaid, {o the person{s) and
address{es) setl forth on the attached list.

Dated this 18th day of March, 2015

COMMUNITY DEVELOPMENT DEPARTMENT

By: Moonhght BPO

Romy Mortensen - Charley Miller
The Tree Famn, LLO - Miller Tree Farm
408 NW Franklin Avenue - 110 NE Greenwood Avenue
Bend, OR 97701 Bend, OR 87701
- Ken Pirie Ron Hand
- Walker Macy WHPacific
111 8W Oak SH#200 123 SW Columbia Street
' Portland, OR 87204 Bend OR 97702
- Jeffrey Condit Dale Van Valkenburg
iller Nash LLP Brooks Resources Corporation
3400 US Bancorp Tower 408 NW Frankiin Avenue
111 SW Fifth Avenus Bend, OR 97701
Portland, OR 87204-36599

Quality Services Performed with Pride



Connie Pelerson
2203 MW Clearwater Dirive
Bend, OR 97701-2203

Paul Dewey
1538 NW Vicksburg Avenue
Bend, OR 87701

Doug Wickham
61871 Kildonan Court
Bend, OR 87702

- Christine Herrick
2281 NW High Lakes Loop

Bend, OR 857701

Corey Heath & Nancy Bruener
Oregon Department of Fish & Wildlife
61374 Parrell Road

Bend, OR @7702

Larry Medina

Bend Fire Department
1212 8W Simpson, Sulle B
Bend, OR 897702

Michelle Healy & Steve Jorgensen

Bend Metro Parks and Recreation District
789 SW Columbia Strest

Bend, OR 87702

Jennifer Taylor & Christine Pollard
18001 Squirrsitail Loop
Bend, OR 87701

Myles Conway

Marten Law

404 SW Columbia Strest, Suite 212
Bend, OR 97702

George Weurthner
P.0. Box 8359
Bend, OR 97708

Al Johnson
2522 NW Crossing Drive
Bend, OR 87701

Edward & Lynn Funk

2138 Toussaint Drive
Bend, OR 97701

Kelly Esterbrook
16322 Skyliners Road
3 Bend, OR g7701

- Deschutes County
- Ed Keith, Foresier

George Kolb, Road Department
Peter Russell, CBD




