DECISION OF DESCHUTES COUNTY HEARINGS OFFICER
FILE NUMBERS: 247-14-000242-CU, 247-14-000343-TP

APPLICANT: The Tree Farm LLC
409 NW. Franklin Avenue
Bend, Oregon 87701

PROPERTY OWNER: Miller Tree Farm
110 N.E. Greenwood Avenue
Bend, Oregon 97701

APPLICANT'S
ATTORNEY: Jeffrey G, Condit -~ Miller Nash LLP

111 SW. 5% Avenue, Suite 3400
Portland, Oregon 97204

OPPONENTS’

ATTORNEYS: Myles A. Conway - Marten Law

404 S W, Columbia Strest, Suite 212
Bend, Cregon 87702
Attorney for Rio Lobo Investments
FPaul Dewey - Central Oregon LandWalch
50 8.W: Bond Street, Ste. 4
Bend, Oregon 87702
Attorney for Central Oregon LandWatch

REQUEST: The applicant requests conditional use, fentative plan and site
plan approval for a ten-lot cluster/planned unit develepment on &
105.3-acre parcel in the UAR-10, RR-10 and WA Zones north of
Skyliners Road and west of Skyline Ranch Road on the west side
of Bend. This proposal is identified as “Tree Farm 1.7 I is part
of a proposed 50-lot cluster/PUD on five contiguous legal lols
totaling approximately 533 acres, identified as “The Tree Farm.”
The applicant submitted four other applications for The Tree Farm
{Tree Farms 2 through 8), with the following file numbers:
Tree Farm 20 247-14-000244-CU 247-14-000245-TP
Tree Farm 3, 247-14-000246-CU, 247-14-000247-TP
Tree Farm 4, 247-14-000248-CU, 247-14-000248-TF
Tree Farm 5 247-14-000280-CU, 247-14-000251-TP.

STAFF REVIEWER: Anthony Raguine, Senior Planner

_____________________________________ R R T ™™ ™ e B B e A s s
RECORD CLOSED: January 13, 2015
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L APPLICABLE STANDARDS AND CRITERIA:

A Title 17 of the Deschutes County Code, the Subdivision/Partition Qrdinance;
1. Chapter 47.08, Definitions and Intesrpretation of Language
* Section 17.08.030, Definitions Generally

2 Chapter 17.18, Approval of Subdivision Tentative Plans and Master
Development Plans

* Section 17.16.100, Required Findings for Approval
* Beclion 17.18.105, Access to Subdivisions
*Section 1718115, Tralic impact Studies

3 Chapter 17.38, Design Standards

*Seoction 47,386,820, Strests

* Section 17.36.040, Existing Streets

% Section 17.36.058, Continuation of Strests

* Section 17,386,080, Minlmum Right-of-Way and Roadway Width
* Bection 17.36.070, Future Resubdivision

* Section 17.36.080, Future Extension of Stresls

*Bection 17.36.108, Frontage Roads

* Section 17.36.110, Streets Adjacent to Rallroads, Fresways and Parkways
¥ Section 17.38.120, Street Names

> Bection 17.38.130, Sidewalks

* Section 17.38.140, Bicyele, Pedestrian and Transit Requirements
* Bection 17.38.150, Blocks

* Seclon 17.36.180, Easements

* Section 17.38.470, Lots — Bize-and Shape

* Section 17.36.180, Frontage

* Section 17.38.188, Through Lots

*Begtion 17.36.200, Corner Lois

* Section 17.36.210, Solar Access Performance

* Section 17.38.220, Underground Facilities

* Section 17.36.260, Fire Hazards

*Section 17,368,280, Water andd Sewer Lines

* Section 17.36.280, Individual Wells

* Section 17,386,300, Public Water System

4, Chapter 17,44, Park Development

* Ssction17.44.019, Dedication of Land
* Section 17.44.020, Fee in Lisy of Dedication

5 Chapter 17.48, Design and Construction Specifications
* Sootion 17.48.140, Bikeways

* Section 17.48.180, Road Development Reguirements — Standards
* Begtion 17.48.180, Private Roads
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* Section 17.48.180, Drainage
B. Title 18 of the Deschutes County Code, the Deschutes County Zoning Ordinance:
1. Chapter 18.04, Title, Purpose and Definitions
* Section 18.04.030, Definitions
2. Chapter 18.60, Rural Residential Zone ~ RR-10

*Seotion 18.60.030, Conditional Uses Permitted
* Section 18.80.080, Dimensional Standards

3. Chapter 18.88, Wildiife Area Combining Zone ~ WA
* Section 18,588,010, Purpose
* Section 18.88.020, Application of Provisions
* Section 18.88.044, Uses Permitded Conditionally
* Section 18.88.058, Dimensions! Biandards
* Ssction 18.88.080, Siting Standards
* Section 18.88.070, Fence Standards
4. Chapter 18,128, Conditional Uses
* Soction 18,128,015, General Standards Soverning Conditional Uses
* Section 18.128.040, Specific Use Standards
* Section 18.128.200, Cluster Development {(Single-Family Residential Uses
Onbyl
* Section 18.128.214, Planned Uevelopment
. Title 19 of the Deschutes County Code, the Bend Urban Area Zoning Ordinance
g Chapter 18912, Urban Area Reserve done ~ UARVID
* Section 18.12.630, Conditional Uses
* Section 19.12.040, Helght Requirements
* Seetion 19.12.050, Lot Requirements
2. Chapter 18.78, Site Plan Review

* Section 19.76.070, Site Plan Criteria
* Section 18.76.080, Required Minlimum Standards

3. Chapter 18,100, Conditional Use Permits
............................................................................ *"ﬁ‘e‘éit-ﬁfﬁﬁ"“i'gi;"ifi}ﬁ{{}ﬁi};’ﬁz@ﬁ&fé’é‘i'Qiﬂiﬁiﬁ(ﬁ?ﬁﬁ e Sidilaptar
&, Chapter 1%.104, Planned Unlt Development Approval
*Bection 18.104.018, Purpose

* Section 18.104.040, Minimum Size for Planned Unit Developmentis
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* Section 19.104.070, Standards for Approval
* Spction 18.014.088, Standards and Requirements

. Title 22 of the Deschutes County Code, the Development Procedurss Ordinance
1. Chapter 22.04, Introduction and Befinitions
* Saction 22.04.028, Definilions
2. Chapter 22.08, General Provisions
* Soction 22.08.020, Acceptance of &pplication
* Section 22.08.030, Incomplete Applications
¢ Section 22.08.030, False Statements on Application and Supporting
Documents
* Section 22.08.070, Time Computation
3. Chapter 22.20, Review of Land Use Action Applications
* Section 22.20.0585, Modification of Application
4., Chapter 22.24, Land Use Action Hearings

* Saction 22.24.140, Continuances and Record Extensions

E. Deschutes County Comprehensive Plan
1. Chapter 2, Resource Management
F. Bend Area General Plan
1. Chapter 8§, Housing and Residential Lands

G. Oregon Administrative Rules {DAR} Chapter 860, Land Conservation and
Development Commission '

£ Division 4, Goal 2 Exceptions Process

* OAR §60-004-0040(7), Application of Goal 14 {Urbanization} to Rural
Residential Areas

2. Division 14, Public Facilities Planning

*OAR §60.091-0085, Water Service to Rural Lands

i FINDINGS QF FACT:

A Location: The Tree Farm including Tree Farm 1 has an assigned address of 18800
Skyliners Road, Bend. The Tree Farm consists of Tax Lots 6202, 6205, 6207, 8208,
8200, 8210, 8211 and 8212 on Deschutes County Assessor's Map 1711
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B. Zoning and Plan Designation: The western approximately 393 acres of The Tres Farm
are zoned Rural Residential (RR-10) and Wildlife Area Combining Zone (WA) associated
with the Tumalo Deer Winter Range, and are designated Rural Residential Exception
Area (RREA) on the Deschutes County Comprehensive Plan map. The easiem
approximately 140 acres of The Tree Farm are zoned Urban Area Reserve (UAR-10)
and are designated Urban Area Reserve (UAR) on the Bend Area General Plan map.
Tree Farm 1, the most eastern of the five proposed cluster/planned unit develppments
(PLIDs), is zoned UAR-10, RR-10 and WA and is designated UAR and RREA

. Site Dascription: The Tree Farm, of which the proposed Tree Farm 1 is 2 part, is
approximately 5332 acres in size, regular in shape, vacant, and with varying topography.
The dominant topographical feature of The Tree Farm property is a ridge running from
southwest to northeast forming the southeast rim of Tumale Creek Canyon. The top of
this ridge is generally flat to rolling, with steeper slopes in the northwest where it drops
off toward Tumalo Creek, and also on the southeast-facing slopes in the middie of the
property. There are views of the Cascade Mountains from the western part of this central
ridge and views of Bend from the southeast side of the central ridge. The property has
soattered rock outcrops. Elevation ranges from approximately 3,700 feel above mean
sea level (AMSL) on the east side of the property to approximately 4,000 fest AMSL in
the center of the property. The western part of the property drains west {o Tumalo Cresk;
the eastern part drains sast to the Deschutes River.'

The western portion of The Tree Farm is covered with a mature forest consisting of
pondercsa pine and westemn juniper trees and native brush and grasses. The record
indicates The Tres Farm property has been managed for timber production. The
applicant’s burden of proof states, and the Hearings Officer’s site visit observalions
confirmed, that there is very little old growth timber on The Tree Farm. Much of the
gastern part of The Tree Farm is covered with sage-stepps vegelation and few tfrees.
This part of the property was burned in the 1990 Awbrey Hall Fire. Portions of the
burned area have been replanted with trees, although my site visit observations
confirmed these trees are too small 1o be harvested. The property is traversed by dint
roads that were part of a logging road network. These roads can be seen on asrial
photographs included in the record and | observed them during my site visit. The
applicant propoeses to obliterate much of this dirt road nefwork and to revegetate the old
road beds. The property has wire fencing, most of which would be removed.

Tree Farm 1 is 105.3 acres in size and the most sastern of the five cluster/PUDs making
up The Tree Farm. it abuts properly owned by Miller Tree Farm on the sast, Skyliners
Road on the south, Tree Farm 2 on the west, and undeveloped UAR-10 zoned property
on the north,

D, Surrounding Zoning and Land Uses:

West. Abutting The Tree Farm on the west is Shevlin Park, a 852-acre regional park
consisting of open space, an extensive trall network, and some developed amenities.
Shevlin Park s oswned argd managed by the Bengd Metropoiiten Fark and Reewgation o
District (park district), and is zoned Open Space and Consarvation (OS8C). Near the
southwest comer of the subject property is the City of Bend's Dutback Water Facility,

December 8, 2014, and included in the record,

Tree Farm 1, 247-14-000242-CU, 247-14-000243-TP Pags S5of 116



consisting of groundwater wells, pumps, above-ground water storage facilities, and
water pipes conveying water into the city. Existing utility poles and overhead lines run
along the north side of Skyliners Road o serve this facility. To the west and southwest
across Skyliners Road is public forest land zoned Forest Use (F-1) and managed by the
USFE as part of the Deschutes National Forest (DNF). West of Shevlin Park is private
forest land zoned F-1. As of the date the record in this matier closed, the largest part of
this private forest land, approximately 33,000 acres in muitiple tex lots, was owned and
managed by Cascade Timberlands Oregon LLC {Cascade Timberands). Other private
forest-zoned parcsls o the northwest of Shevlin Park are much smaller.

Morth, To the norh of The Tree Farm is g 378-acre fract of vacant land zoned UAR-10
and owned by Rio Lobo investments LLC (Rio Lobo).

East, To the east is vacant land owned by Miller Tree Farm and zoned UAR-10. Farther
aast are three public schools within the Bend-LaPine Schogol District {school district) -
Miller Elementary School, Pacific Crest Middle School (under construction), and Summit
High School. The schools are located within the Bend Urban Growth Boundary (UGE)
and city limifs and are zoned Fublic Facilifies (PF). Also to the easi within the Bend UGB
is NorthWest Crossing, a mixed-use development including residential, commercial,
industrial, and public facility uses on land within mulliple cily zoning districts.

South. To the southeast across Skyliners Road is The Highlands at Broken Top PUD,
zonad UAR-10 and developed with thirty-seven roughly 10-acre lofs with dwellings.
Farther southeast is the Tetherow Destination Resort developed with dwellings, a golf
course, and a lodge.

E. Land Use History: The Tree Farm property has been owned by the Miller family since
the 1950's. The record indicates this property historically was managed for timber
production as part of the larger Miller Tree Farm, including periodic harvesting and
thinning activities. The eastern portion of Tree Farm 1 was in the path of the 1880
Awbrey Hall Fire which burned several thousand acres between the northern edge of

 Shevlin Park and U.8. Highway 97 to the southeast.

In Jung 2014, the applicant oblained lot-ofwrecord determinations for The Tree Farm
property recognizing five legal lots of record (LR-14-16, LR-14-17, LR-14-18, LR-14-19,
LR-14-20). The applicant also obtained approval of ten lot line adjustiments reconfiguring
boundaties for the five legal lots of record (LL-14-17 through LL-14-28}. Deeds reflecting
the adjusted boundaries of the five legal Iots were recorded on October 17, 2014,

F. Procedural History: The Tree Famm applications were submilted on August 5, 2014,
The Planning Division sent the applicant an incomplsie letter on September 9, 2014,
identifying certain missing information and allowing the applicant 30 days to submit
additional information. The applicant submitted the missing information on Seplember
19, 2014. However, the siaf report stales that because the incomplete letter was not
provided to the applicant within 30 days of the date the applications were submitted, as
_____________________________________________ faquired by ORS 215:427(2) snd ‘Section 22.08.030 of he Developmant Prodedures
Ordinance, the county considers the applications to have been desmed complete on
September 5§, 2014, Therefore, the 150-day peried for issuance of a final local land use
decision upder ORE 215.427 would have expired on February 2, 2014,
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A consolidated public hearing on the five Tree Farm applications was scheduled for
November 8, 2014. On November 4, 2014, the Hearings Officer conducted a site visif to
the subject property accompanied by Senior Planner Anthony Raguine. Due to work
pccurring on the nearby utility lines, some roads adjacent to and within the Tree Farm
were not accessible, so the site visit was terminated.

By a isiter daled November 4, 2014, the applicant requested that the hearing be
continued to November 20, 2014, At the November 8, 2014, hearing the Hearings Officer
disclosed my limited observations from the abbreviated sile visit, received festimony and
gvidence, and continued the hearing to November 20, 2014, Al the continued public
hearing, the Hearings Officer announced my intention to conduct another site visit and o
issue a written site visit report. | also received testimony and evidence, left the wrillen
evidentiary record open through December 23, 2014, and allowed the applicant through
December 30, 2014 to submit final argument pursuant to ORS 187.763.

On December 3, 2014 the Hearings Officer conducted another site visit 1o the subjedt
property and vicinity, again accompanied by Mr. Raguine, and on December 8, 2014, |
issued a written site visit report. On December 19, 2015, Mr. Raguine issued a staff
memorandum addressing the status of the propoesed private roads in the Tree Farm. By
a letter dated December 22, 2014, the applicant requesied that the writlen record be
extended to allow additional time to respond {o the staff memoerandum. By an order
dated December 23, 2014, the Hearings Officer exiended the written svidentiary record
through January 8, 2015, and allowed the applicant to submit final argument through
January 13, 2015, The applicant submitted final argument on January 13, 2015 and the
record closed on that date.

Because the applicant requested that the public hearing be continued from November 6
to Novemnber 20, 2013 {(a peried of 14 days), and agreed o lsave the written record opsn
from November 20, 2014, through January 13, 2015 {(a period of 54 days), under Section
22.24 140 the 150-day period was tolled for 88 days and now expires on Aprit 13, 20157
As of the date of this decision thers remain 27 days in the extended 150-day period.

G. Proposal: The applicant requests conditional use, site plan, and tentative plan approval
o establish a 50-lot cluster/PUD to be cailled The Tree Farm on approximately 833 acres
west of the Bend UGB, The Tres Farm would include five contiguous cluster/PUDs with
a total of 100 acres of residential lots, 422.8 acres of open space tracls, and 10.6 acres
of road right-obway. The boundaries of the five cluster/PUDs coincide with the
boundaries of the five legal lots of record recently reconfigured through the
aforementioned ot line adjustments. Each cluster/PUD would have ten 2-acre residential
iots, an open space tract, segments of the public and private road system, and mixed-
use trails connecting to trails in Sheviin Park and the DNF. Tres Farms 1 through 4
would include land in the UAR-10, RR-10 and WA Zones. Tree Farm 5 would be located
sntirely within the RR-10 and WA Zones,

The subject application is for Tree Farm 1, the most eastern of The Tree Famm

...........................................................................................................................................................................................................................................

> Because the 1507 day falls on Saturday April 11, 2015, and because under Section 22.08.070
waskends and holidays-are excluded from time computations, the 50" day is April 13, 2015
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81.1-acre open space tract and 4.2 acres of right-of-way.® The residential lots would
have access to Skyliners Road, a county collector road, via two new private roads, Tree
Farm Drive and Ridgeline Drive, over which the applicant proposes to dedicate
permanent public access easements. Tres Farm Drive and Ridgeline Drive would run
through Tree Farms 2 and 3 before comnecting to Skyliners Road, and therefore the
applicant proposes o develop Tree Farms 1, 2 and 3 concurrently.

The applicant also proposes o construct a gated temporary emergency access road on
an easement extending from the southemn terminus of Sage Steppe Drive at the
southern boundary of Tree Farm 1 south across the adiacent Miller Tree Farm property
to Crosby Drive, 3 public strest within the Bend UGH that connects to Skyliners Read.
The emergency access would operate until the Miller Tree Famm property is developed
with public roads to which Sage Steppe Drive would connect. The tentative plan for Tree
Farm 1 also shows potential rght-of-way for future extension of Skyline Ranch Read, a
designated county collector road that has been dedicated and improved in segments
north and south of the Miller Tree Farm and Rio Lobo properties. The potential right-of-
way would extend north from Crosby Drive through the Miller Tree Farm property and
the northeast corner of Tree Farmy 1 and onte the Rio Lobo property.

Lots in Tree Farm 1 would be served by on-site sewage disposal systems. They would
receive domestic water from one of three allernative sources: (1) exension of and
connection to the City of Bend waler system; (2) service from Avion Water Company, or
(3} water pumipad from one or more private groundwater wells on The Tree Farm and/or
the adjacent Miller Tree Farm property. Tree Farm 1 dwellings would have fire protection
from the Bend Fire Depariment and police protection from the Deschutes County Sheriff.
The applicant proposes that the entire Tree Farm development would comply with the
“Firewise Community” standards for fire prevention. The Tree Farm 1 open space tracl
would be subject to deed resirictions preveniing future development thereon.

H, Fublic/Private Agency Comments: The Planning Division sent notice of the applicant’'s
proposal to a number of public and private agsncies and received responses from: the
Deschutes County Road Department {(road department), Property Address Ceordinator,
Building Division, Senior Transportation Flanner, and Forester; the City of Bend Fire
Department {fire department); the park district, and the Oregon Department of Fish and
Wildlife (ODFW). These comments are set forth verbatim al pages 3-9 of the Tree Famm
1 staff report and are included in the record. The following agencies either did not
respond to the request for comments or submitted "no comment” responses: the
Deachutes County Environmental Soils Division, Assessor, and Surveyor; the City of
Bend Planning Division, Engineering Division, and Public Works Deparment (public
works), the USFS DNF; the Oregon Department of Water Resouwrces, Watermaster-

® Troe Farms 2, 3, 4 and 5 would have the foliowing characteristics:

s Tres Farm 20 Lots 11-20; 104.2 acres fotal, 82.8 acres of open space, of which 67.7 acres would
------------------------------------------------------ B by e RR-I0AMA Fones; 3G 18 A0S 8 BIGRIsORABIRL i
e Tree Farm 3 Lots 21-30; 106.9 acres total; 83 8 acres of open spacs, of which 82 acres wouid be
in the RROMWA Zonesand 3.1 acres pliightobway;
o “Trée Farmi4 Eolts 3140 108 5.acres otal 87.7 acrés of open Spade.of which 85.7 atres wauld
be inthe RR-10AWA Zones, and 1.7.acres of rightof-way; and
» TroeFarmm & Lots 4450, 107 8-gores total, 874 acres-of open space;all of which would be inthe
RR-10ANA Zones; and 0.2 acres of right-ofway.
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District 11; the school district; Bend Broadband; Cascade Natural Gas; Centurylink; and
Facific Power. Agency comments are addressad in the findings below.

{. Public Comments: The Planning Division malled individual written notice of the
applicant’s proposal and the Initial public hearing to the owners of record of all property
incated within 250 feet of the subject property’s boundaries. The record indicates this
notice was mailed to the owners of twenty-six tax lois. In addition, notice of the initial
public hearing was published in the Bend "Bulletin® newspaper, and the subject property
was posted with a notice of proposed fand use action sign. As of the date the record in
this matter closed, the county had received thirteen letiers from the public in response to
these notices. In addition, four members of the public testified at the continued public
hearing. Public comments are addressed in the findings below.

4. Lot of Record: The county determined Tree Farm 1 is & legal lot of record pursuant fo a
2014 lot-of-record determination (LR-14-18). The current configuration of Tree Farm 1 is
the result of @ series of 2014 lot line adjustments (LL-14-17 through LL-14-28}.

M. CONCLUSIONS OF LAW:
A, SUMMARY:

The Hearings Officer has found that with two significant exceptions, Tree Farm 1 satisfies, or
with imposition of conditions of approval will satisfy, the applicable approval criteria in the
relevant administrative rules and the provisions of Titles 17, 18, 19 and 22 of the Deschutes
County Cade, | have found the applicant has not demonstrated compliance with a number of
criteria related to wildlife habitat and wildfire risks. Specifically, | have found the applicant's
proposed Wildlife Assessment and Management Plan (WMP) and Wildfire Protection and
Management Plan (wildfire plan) are not adequate, and cannot be made adequate through
imposition of conditions of approval, to demonstrate the risk of wildfire can be reduced to an
scoeptable level while profecting winter deer range habital.. For these reasons, | cannot
approve the application for Tree Farm 1. However, | anticipate this decision will be appealed to
the Board of County Commissioners {board). Therefore, in order to assist the board and county
staff in the event of such appeal, { have included in this decision findings of fact and conclusions
of law on all applicable standards and criteria, as well as recommended conditions of approval.

B. PRELIMINARY IBSUES:
1. Completeness and Status of Application.

FINDINGS: In June of 2014, the county issued lot-of-record determinations writien by Associale
Planner Cynthia Smidt and confirming the existence of five legal lots of record comprising The
Tree Farm ((LR-14-16 through LR-14-20). Ms. Smidt also issued a series of decisions approving
iot tine adiustments for the five legal lots of record creating the current configurations of the five
Tree Farm developments (LL-14-17 through LL-14-26). Each of the lotline-adjustment

decisions Moludsd the Tollowing siv condiions for final approval {a) ahiainig approval of alt ot

line adjustments; (b} obtaining surveys of the reconfigured lots and filing the surveys with the
Deschutes County Surveyar; (3) submitling to the Planning Division legal descriptions of the
newly reconfigured lots; (4) recording new deeds reflecting the new lot configurations; (§) paying
all property taxes for the affected tax lots; and (8) complying with all development setbacks from
the reconfigured ot lines. The record doss not indicate whether or to what extent thess
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conditions of approval had been met at the time The Tree Farm applications were filed and the
record for the applications closed.

The record indicates the deeds required pursuant o Condition 4 of the lot-line-adjustment
decisions ware recorded on October 17, 2014, nearly ten weeks after the applicant submitted its
Tree Farm applications and nearly six weeks after the applications were deemed complete. fdr.
Raguing’s September 9, 2014 incomplete letter for The Tree Farm applications does not refer to
compliance with the lot-line-adjustment conditions of approval. The record does include a copy
of an October 28, 2014 electronic mail message from the applicant’s representative Romy
Martensen to Ms. Smidt, copied to Mr. Raguine, stating the deeds had been recorded.

The burden of proof for each of the five Tree Farm applications slates the property subject to
the application is a legal lot of record as configured on the submitied teniative plan. However,
those sialements were not correct because not all lot line adjustment conditions of approval had
been satisfisd and therefore the lof line adjustments were not final. The question is whether
these misstatements affect the Hearings Officer's consideration of The Tree Farm applications.

Section 22.08.035 of the development procedures ordinance stales:

if the applicant or the applicant’s representative or apparent representative makes
a misstatement of fact on the application regarding property ownership, authority
to submit the application, acreage, or any other fact material to the acceptance or
approval of the application, and such misstatement is relied upon by the Planning
Director or Hearings Body in making a decision whether {o accept or approve the
application, the Planning Director may upon notice to the applicant and subject to
an applicant’s right to a hearing declare the application void,

The Hearings Officer finds the applicant’s misstatements concern facts material to acceptance
or approval of the Tree Farm applications ~ L.e., the legal status and configuration of the five lofs
comprising the five proposed Tree Farm developments. However, the record indicates all five
Tree Farm applications were desmed complete as required by law. Moreover, the Planning
Director has not declared the applications void, and | find he is not likely to do so since he
referred The Tree Farm applications for a hearing, and the reguired deeds were recorded before
the record closed. For these reasons, | find | may consider The Tree Farm applications,
Nevertheless, | find that to assure all iot-line-adjustment conditions of approval are satisfied, the
applicant will be required as a condition of approval, and before submitting the final plat of any
Tree Farm devslopment for approval, to demonstrate fo the Planning Division that all such
conditions have been mel.

2. Modification of Application.

FINDINGS: As discussed in the findings below conceming compliance with the PUD
requirements in Title 18, the applicant has requested approval of a number of exceptions o the
standard regulations for Tree Farm 1. Several exceplions were identified in the applicant's
burden of proof, and several additional exceptions were requested through subsequent

prohibits the Hearings Officer from considering a modification without the filing of a modification
application. Ssction 22.20.055(D) authorizes me to determine whether an applicant's
submission constitutes a modification, defined in Section 22.04.020 as.
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o % the applicant’s submittal of new information after an application has been
deemed complete and prior to the close of the record on a pending application
that would modify a development proposal by changing one or more of the
following previously described componenis: proposed uses, operating
characteristics, intensity, scale, site layout {including but not limited to changes in
satbacks, access points, building design, size or orientation, parking, traffic, or
pedestrian circulation plans), or landscaping in a manner that requires the
application of new criteria to the proposal or that would require the findings of
fact to be changed. it does not mean an applicant’s submission of new evidence
that merely clarifies or supports the pending application.

The Hearings Officer finds the applicant’s reguests for exceptions, and s arguments in suppont
of those reguest, and submittad following the date the application was deemed compleie do not
constitule modifications. That is becauss they do not change the development proposal. Rather,
they seek approval of various aspecis of the applicant’s proposal as shown on the tentative
plans and in the burden of proof statements. | also find they constifute new evidence that
clarifies and suppords the applicant's proposal. Therefore, | find | can consider all of the
applicant’s requested exceptions without the need for modification applications.

3. Effect of Split Zoning.

FINDINGS: The Tree Farm and Tree Farm 1 include land in three zones - UAR-10, RR-10 and
WA -- astablished and governed by two separate zoning ordinances - Title 18 (RR-10 and WA)
and Title 18 (UAR-10). As discussed below, the Hearings Officer previously has considered
development applications on split-zoned property. However, because of the complexity of The
Tree Farm applications and the large number of applicable standards ~ | find if is appropriate at
the outset o address how these zones will be applied to The Tree Farm and Tres Farm 1.

Permitied Uses. Sections 18.60.030(E) and {F), respectively, permit conditionally in the RR-10
Zons “planned development” and “cluster development,” defined in Seclion 18.04.030 as:

“Cluster development™ means a development permitting the clustering of single
or multi-family residences on a part of the property, with individual lots of not less
than two acres in size and not excesding three acres in size. No commercial or
industrial uses not aliowed by the applicable zoning ordinance are permitied.

“Blanned development” means the development of an area of land at least 40
acres in size for a3 number of dwelling units, commercial or industrial uses,
according to a plan which does nol necessarily correspond in ot size, bulk or
type of dwelling, density, ot coverags, or required open space to the standard
regulations otherwise reguired by DCC Title 18, and usually featuring a clustering
of residential units,

“Planned unit development,” ses “planned development.”
Section 18.88.040 provides that uses permitted condifionally in the zone with which the WA

Section 18.12.030(N) permits conditionally in the UAR-10 Zone "planned unit development,”
defined in Section 19.04.040 as follows:
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“Blanned unit development” means the development of an area of land as a single
entity for a number of units or a number of uses, according to a plan which does
not necessarily correspond in lot size, bulk or type of dwelling, density, lot
coverage or required open space to the standard regulations otherwise required
by DCC Title 18,

Although “planned unit development” in the UAR-10 Zone does not expressly permit clustering
of dwellings, the Hearings Officer finds clustering is the type of deviation from standard
regulations contemplated i a PUD,

All proposed Tree Farm lots will be at lsast two acres in size, and all five Tree Farm
developments will be at least 40 acres in size. As discussed in the findings below, the applicant
has requested cluster/PUD approval in order to deviate in several respecis from the standard
regulations under Titles 18 and 19,

Far the foregoing reasons, the Hearings Officer finds The Tree Farm and Tree Farm 1 fall within
the definitions of “cluster development,” ‘planned development” and “plarmed  unit
development” in Titles 18 and 18, Because the proposed clusier/PUDs are permited
conditionally in all three zones, | find the split-zoning does not preclude approval of The Tree
Farm or Tree Farm 1 on the subject property. See: Eola Glen Neighborhood Assoc. v. City of
Salem, 25 Or LUBA 672 (19893) (residential subdivision allowed on property's split rural
residential and rural agricultural zones where use permilted in both zones), Roth v. Jackson
County, 38 Or LUBA 894 (2000) (winery allowsd on split-zoned property’s agricuftural zone, but
not on its suburban residential zone where winery is not a permitted use).

Effoct of Zone Boundaries. Tres Farms 1 through 4 straddis the boundary between the UAR-
10 and RR-10/WA Fones which is the iine between Sections 33 and 34, As a resull, the
oroposed lots, open space tracts, roads, and trails are located in all three zones.’ As a general
rule, regulations applicable to a specific zons are not applied outside the boundaries of that
zone. The Hearings Officer finds application of that general rule is particularly appropriate in the
case of overlay or combining zones established to protect identified resources with specific
geographic or site boundaries, such as the WA Zone.® As discussed in the findings below under
the WA Zone, Section 18.88.020 applies that zone {0 areas designated “winter deer range,” an
identified resource with mapped boundaries. The WA Zone provisions are directed at protecting
that specific habitat and minimizing conflicting uses therewith. For these reasons, | find the WA
Zone regulations do not apply to the areas of The Tree Farm and Tres Farm 1 located outside
the WA Zone boundaries.

With respect to base zones such as the RR-10 and UAR-10 Zones, the Hearings Officer finds
there are circumstances in which application of the general rule, that zoning reguiations do not
apply outside the zone boundaries, may not be appropriate. For example, in Eola Glen, cited
above, LUBA appears to have found that because the proposed residential subdivision was

* it appears from the aforementionad lot-ling-adjustment decisions that this split zoning existed in the
------------------------------ \ﬁ.?iigzﬂdi(‘mmgﬂf&'?@ﬂi\?l{mﬁ‘ ﬁ\\'{‘ h?{jd%i(‘)i‘ck‘«ff&(‘;m‘i‘k £‘0mpnsmgliwh&{}%"mm
S Examples of similar geographically specific overlay or combining zones in Title 18 are: (a} the
Landscape Management (LM} Zone in Chapter 18.84 (protecting designated scenic roads and
waterways0; (b) the Sensitive Bird and Mammal Habitat (SBMH) Zone in Chapter 18.80 (protecting bird
nests and breeding grounds) and {¢) the Alrport Safety (AS) Zone in Chapter 18.80 (protecting alrport
approach zones).
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permitted in both zones on the property, review and approval of the proposal could be based on
application of requirements in both zones. This Hearings Officer reached a similar conclusion in
my 2008 decision in Hodgert (CU-06-53, 5P-06-18, LM-06-73, LL-08-48}. In that case, the
applicant requested conditional use and site plan approval to establish a private fishing lodge on
property zoned F-1 and F-2. The applicant also requested g lot ling adjustment that would
create a split-zoned parcel on which some of the fishing lodge facilities would be located. |
made the following relevant findings:

“Split zoning generally is not favored because it may complicate application of
fand use reguiations to development on the property. However, where, as herg,
the regulations govering the F-1 and F-2 Zones are very similar, the proposed
private fishing accommodations ars alfowed condifionally in both zones, and the
standards for this conditional use are identical in each zone, the Hearings Officer
finds such spiit zoning is approprigle.”

As in Hodgert, The Tree Farm applications propose cluster/PUDs permitied in both the UAR-10
and RR-10 Zones. The general conditional use standards applicable to cluster/PUDs under
Sections 18.128.015 and 19.100.030 are very similar. However, as discussed below, the
specific conditional use standards applicable to cluster developmenis and PUDs in Title 18 differ
in many respects from the specific PUD standards in Title 18, Therefore, the question is whether
applying the standards in Titles 18 and 18 only 1o those portions of Tree Farms 1 through 4
located within the RR-10 and UAR-10 Zones, respectively, would allow meaningfud review of
aach cluster/PUD as a whole.® The Hearings Officer finds it would not because such segmented
review would artificially segregate portions of these developments based solely on the lpcation
of a section line, and without regard to the nature and scope of the standards applicable fo
cluster/PUDs. Accordingly, | find that {o the extent feasible, | will apply the applicable provisions
of the RR-10 and UAR-10 Zones io the proposed Tree Farm 1 in its entirety.

ADMINISTRATIVE RULES

B, Oregon Administrative Rules, Chapter 880, Land Conservation and Development
Commission

1. Division 4, Goal 2 Exceptions Process
a. OAR 680-004-0040, Application of Goal 14 to Rural Residential Areas

{1} The purpose of this rule is to specify how Statewide Planning
Goal 14, Urbanization, apples to rural lands in acknowledgead
exception areas planned for residential uses.

{2} {a) This rule applies to lands that are not within an urban
growth boundary, that are planned and zoned primarily for
residential uses, and for which an exception to Statewide
Planning Goal 3 (Agricultural Lands), Goal 4 {Forest Lands),

or both has been token Such landy are refepred toivihisas

rural residential areas.

® a5 noted above, Tree Farm & is not split zoned as it is located entirsly within the RR-10 Zone:
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{b) Sections {1} to (8} of this rule do not apply to the creation
of a lot or parcel, or to the development or uss of one single-
family home on such lot or parcel, where the application for
partition or subdivision was filed with the local government
and deamed fo be complefe in accordance with ORS
215.427{3} before the effective date of Section {1} to (8} of this
ruile,

{c} This rule does not apply to types of land listed in {4}
through {H} of this subsection:

{A) land inside an acknowledged urban growth
boundary;

{8} fand inside an acknowladged unincorporated
community boundary established pursuant to OAR
Chapter 650, Division 822;

{C) land In an acknhowledged urban reserve area
established pursuant to OAR Chapter 6860, Division
021;

{D}) land in acknowledged destination resort established
pursuant to applicable land use statutes and goals;

{E} resource land, as defined in OAR 680-004-0005(2};
{F3 nonresource fand, as defined in OAR 660-004-0008(3);

{G) marginal land, as defined in ORS 187.247, 1881
Edition;

{H) fand planned and zoned primarily for rural industrial,
gommercial-or public use,

FINDINGS: The applicant and staff identified this administrative rule as applicable to The Tres
Farm in general, and to Tree Farm 1 in particular, because the proposed cluster/PUDs are on
iand located outside the Bend UGHE, zoned UAR-10, RR-10 and WA, and designated UAR and
RREA. The Hearings Officer i3 aware the county’s RR-10 zoned lands were acknowledged as
exception areas at the time the county's comprehensive plan initially was acknowledged in
1979, Therefore, | find the RR-10 zoned land within The Tree Farm constifudes a “rural
residential area” subject to this administrative rule because it is not included in any of the
exceptions in Paragraph (2} {c).

With respect to land within Tree Farm 1 zoned UAR-10, the record indicates this urban reserve

in 2003, former county hearings officer Tia Lewis issued a decision approving the nearby The
Highlands at Broken Top PUD on UAR-10 zoned land (Cascads Highlands (CU-02-73/TP-02-
931)). Ms. Lewis concluded this administrative rule was applicable to the UAR-10 Zone wesl of
Bend based on the following findings:
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“The Hearings Officer agrees with Staff that the subject property s located
neither inside an acknowledged urban growth boundary nor inside an
acknowledged unincorporated community. In addition, aithough located in the
urban reserve area, the record indicates thaf the County’s urban reserve grea
was sstalfished in 1878 poor fo the Stafe requinng acknowledgment of whan
resorve agreas. Further, the jand is not an acknowledged destination resor,
resource land, nonrescurce fand, marginal or zonsd for wural indusirial,
commercial or public use. Therefors, the Hearings Officer finds this rule s
applicable to the applicant’s proposal " (Emphasis added.)

The Hearings Officer agrees with Ms. Lewis' analysis and finds this administrative rule also is
applicable o the portion of Tres Farm 1 zoned and designated UAR.

{7} {a} The creation of any new jot or parcel smaller than two
acres ina rural residential area shall be considered an urban
use. Such a lot or parcel may be created only if an exception
to Goal 14 is taken, This subsection shall not be construed to
imply that creation of new lots or parcels two acres or larger
always complies with Goal 14. The guestion of whether the
creation of such lots or parcels complies with Goal 14
depends upon compliance with all provisions of this rule,

{b} Each local government must specify a minimum area for
any new lot or parcel that is to be created in a rural residential
area. For the purposes of this rule, that minimisn ares shall
be referred fo as the minimum lot size.

{c} i, on the effective date of this rule, a local government’s
land use regulations specify a minimum lof size of two acres
or more, the area of any new lot or parcel shall squal or
excesd that minimum lot size which is already in effect

{d} i, on the effective date of this rule, a local goverament’s
jand use regulations specify a minimum lot size smaller than
ftwo acras, the area of any new lot or parcel created shall
equal or exceed two acres.

{e} A local government may authorize a plannsd unit
development {(PUD), specify the size of lots or parcels by
averaging density across a parent parcel, or allow clustering
of new dwellings in a rural residential area only H all
conditions set forth in paragraphs {7){e}{A} through {7H{e}H)
are met
A. The number of new dwelling units {o be clustered or
developed as a PUD doss not excesd 10.
FINDINGS: Each of the ten proposed residential lots in Tree Farm 1 would be at least two acres
in size, and the lots would be clustered near the northeast corner of Tres Farm 1. As discussed
above, Tree Farm 1 would be one of five contiguous duster/PUDs comprising The Tree Fam,
and establishing a fotal of 50 dwellings on approximately 533 acres.
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The applicant’s five burden of proof statements assert each subdivision can be approved as a
stand-alone development. The Hearings Officer disagrees. 1 find the five cluster/FUDs
sffectively would function as a single development because each cluster/PUD is dependent on
one or more of the other cluster/PUDs for roads and other infrastructure. For example, Tree
Farm 1 lofs will not have access to Skyliners Road without concurrent development of Tree
Farms 2 and 3, and the applicant’s proposed utility plan shows city water service connections to
Tree Farm 1 lots must be made through Tree Farms 2 through &

The applicant appears to have chosen to develop The Tree Farm through five separale
cluster/PUDs in order to maximize the number of dwsllings on the properly. Although this
approach is somewhat unconventional, the Hearings Officer finds nothing In the county's Eand
use regulations that prohibits it Each individual Tree Farm development is a legal ot of record,”
and the applicant is entitled to develop each legal ot of record consistent with applicable zoning
ordinance(s) and the subdivision/partition ordinance. | am not aware of any code provision that
requires the applicant to consolidate its five legal lots as a prerequisite fo cluster/PUD
developrment. Neither have | found any prohibition against developing a cluster/PUD whers, as
here, roads and other infrastructure necessary to serve the new subdivision lots are dependent
upen extension of and connection to such facilities on contiguous or nearby land. In such cases,
subdivision approval may be conditionad on extension of and connection to existing roads and
other infrastructure before final plat approval.

For the foregoing reasons, the Hearings Officer finds Tree Farm 1 does not exceed the
maximun number of dwelling units for a cluster/PUD under this administrative rule.

B. The number of new lots or parcels to be created does
not exceed 10.

FINDINGS: The applicant proposes ten new residential lots in Tree Farm 1. Staff questionsd
whether the applicant’s proposed open space fract must be counted as a lot for purposes of the
maximum density calculation. Siaff discussed this guestion with the applicant and with Jon
Jinnings, Community Services Speciglist with the Department of Land Conservation and
Davelopment (DLCD). Based on those conversations, staff concluded the ten-lot maximum
applies only to new residential lots and not to the proposed open space tract. In an October 27,
2014 slectronic mall message, the applicant’s attorney Jeffrey Condit agreed with staff's
interpretation, offering the following analysis:

“There are two riles of statutory construction that come into play: First, a stalute
is construed based upon text and context (i.e. ifs relationship to other provisions
in the ordinance). Second, if possible, a statute should be construed to avoid a
conflict rather than create one. The rule (subseclion 7{e}) alfows up to ten
dwellings on up to ten new lols, so thal assumes that there can be up to fen
hulidable lots. The rule (subsection 7(h}} also contemplates that there could be
an ‘open space Jof, parcel, or tract.” If the open space fract is as counted as a lot
for the purposes of subsection 7{e}{B), then an applicant will never be able fo
cansmscz‘ more than 9 dweiﬁnge Which will violate the ex,mem {exi of the ruie i

T As discussed abave the Hearings Officer has found the applicant will be required as a condition of
approval to demonstrate to the Planning Division that all conditions of approval for the lot line adjustments
creating the proposed configurations for Tree Farms 1 through § have been met before final plat approval
for any of the Tree Farm developments.
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one of the ten parcels, and limit the development on the open space portion via
covenant, but what is the policy basis for affowing that and not alfowing the open
space fo be located on & separate unit of land as long as it can't be developed?
{Particufarly considering that the latler arguably provides better long-lerm
protection fo the open space parcel} | think the better reading, which doesn
create a conflict or a distinction without a difference, is that the ten parcel fimit in
Subsection T{e) (B}, when read in context with the 7{e} (A} dwelling unit limif, was
intended as a limit of up o ten buildable parcels, and thal subsection 7(h} allows
an additional unbuiidable ‘ot parcel or tract’ restricted o open space as long as
the requirements in that section are mel, This is the only interprelation that
reconciles potential conflicts and makes overall sense when read in context,

| think similar reasoning applies to the County Code interpretation. The issue
arase in the context of Tree Farm #1, which is proposed for a 108 gore propeiiy,
Under the existing UAR-10 zoning, the property could be divided info ten fots
sach with & house on it, The Tree Farm's proposal under the county PUD statule
is to cluster this development on ten two-acre lots and preserve the remainder of
the property as open space in a separate fract. ™ First, the express purpose of
the PUD is to allow exceptions from the standard requirerments of the zons in
order to ‘accrue benefits to the County and the general public in terms of need,
ponvenience, service and appearance.” DCC 18.104.070. The preservation of the
vast majority of the properly in an open space tract is the chief public benefit that
justifies the exception to the standard, Second, DCC 19.104.070 provides that
Tal planned unit development shall not be approved in any R zone if the housing
density of the proposed development will result in an intensity of land use greater
than permilted by the Comprehensive Plan.’ As the underscored language
indicates, the PUD ordinance is not concerned about number of parcels, but
about overall housing densily. Under the current zoning, no more than ten
dwelling unils can be sited on the 108-acre propenty. Under the PUD as
proposed in Tree Farm 1, no more than ten dwelling units can be sited on the
105-acre property. The fact that the open spags (s being preserved in a separale
fract does not affect compliance with the requirements of the PUD Code (and is a
very common practice in planned developments).”

The Hearings Officer concurs with Mr. Condit's analysis. | find the proposed open space tract in
Tree Farm 1 is not counted in the ten-lot maximum, and therefore the applicant’s proposal for
ten residential lots does not exceed that maximum.

LR None of the new lots or parcels will be smaller than
two gcres.

FINDINGS: All residential lofs in Tree Farm 1 will be two acres in size, salisfying this crilerion.

o, The development is not to be served by a new
______ community sewer system,

E. The development is not to be served by any new
extension of a sewer system from within an urban
growth boundary or from within an unincorporated
community.
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FINDINGS: The applicant proposes fo serve the ten residential Iofs in Tree Farm 1 wih
individual on-site septic systems, therefore satisiying these criteria.

F. The overall density of the development will not sxceed
one dwelling for each unit of acreage specified in the
iocal government's land use regulations on the
offective date of this rule as the minimum lot size for
the area.

FINDINGS: The RR-10 and UAR-10 Zones in which Tree Farm 1 is located establish a general
density of one lot per ten acres through Sections 18.60.60 and 18.12.50, respectively. Both
zones permit higher density for cluster/PUDs through Sections 18.60.60 and 12104 040,
respectively. As discussed above, the Hearings Officer has found the 10-lot maximum density in
the administrative rule applies to residential lots and does not include open space tracts.
Therefore, | find the applicant's proposal complies with this requirement.

G. Any group or cluster of two or more dwelling units will
not force a significant change In accepted farm or
forest practices on nearby lands devoted to farm or
forest use and will not significantly increase the cost
of accepted farm or forest practices therea.

FINDINGS:

Farm Use. The record indicates there are no nearby lands devoted to farm use and no farm
praﬁi;ces occurring on nearby lands. Therefore, the Hearings Officer finds Tree Farm 1 will not
force a significant change in, or significantly increase the cost of, accepted farm praclices on
nearby lands devoted to farm use.

Forest Use,

Reguired Analysis. The Hearings Officer finds this paragraph requires me to determine: {1}
whether nearby forest-zoned land is “devoted to forest use!” (2) if so, what is the nature of that
forest use; and (3) whether that forest use conflicts, or has the potential to conflict, with
residential uses in the propesed cluster/PUD to the degree that the residential uses will
significantly affect, or significantly increase the cost of, accepted forest practices on the nearby
forest-zoned lands.®

Study Area. The record indicates public forest land in the DNF is located southwest across
Skyliners Road. In addition, private forest land is located west and northwest of Shevlin Park.
The DNF forest lands are managed by the USFS and extend west to the crest of the Cascade

® Saction 18.04.030 defmea ‘fom::t iands” and "forest uses” as follows:

“Farest lands” means lands which ars suitable for commuarcial forest uses including
adgaﬁem or nearby amﬁs wmch are necessary m permit f@mst Operatians or pmctices and

“Forest uses” include production of trees and the processing of forest products; open
space; buffers from noise and visual separation of conflicting uses; watgrshed protection
and wildiife and fisheries habiat soil protection from wind and water; maintenance of
clean 2l and water owtdoor recreational activity ‘and related support services and
witderness values compatible with these usss;and grazing for livestock.
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Mountains. The private forest lands west and northwest of Shevlin Park were once part of the
“Bull Springs Block” of public forest tand conveyed by the LISFS to private owners. The largest
of these private forest land holdings was owned and managed by Cascade Timberlands, and
according fo Assessor's data consists of 17 tax lofs totaling approximately 33,000 acres,”
Assessor’s data indicate there are several smaller private forest-zoned parcels northwest of
Shevlin Park, some of which have dwellings. ™

The Hearings Officer finds | must establish a "study area” for the analysis required by this rule. |
agree with the argument presented by Central Oregon LandWatch (LandWalch), that because
impacts from certain forest practices, such as smoke from prescribed bumns, can extend beyond
adiacent properties, the appropriate study area should include both DNF lands and priva‘te
forest fands west and northwest of Shevlin Park. However, the administrative rule requires an
analysis of impacts on “nearby” lands devoted to forest use. The ordinary definitions of "nearby”
and “near’ are: “close at hand!” “at a short distance in space or time; close in distance or time;
close in relationship.” Webster's New World Dictionary and Thesaurus, Second Edition. in light
of these definitions, | find the appropriate study area should include public and private forest-
zoned parcels located in whole or in part within one mile of the western boundary of The Tree
Farm.” The record indicates that because of the large size of these parcels, this study area
inciudes thousands of forested acres in public and private ownership.

Accepfed Forest Practices on Nearby Lands Devoted to Forest Use.

1. Deschules National Forest. The applicant’s burden of proof for Tree Farm 1 notes the
portion of the DNF southwest of The Tres Farm includes the heavily-used *Phil's Trail” mountain
biking trall network. The burden of proof goes on to state:

“The 1990 Deschides National Forest plan {(as amended) identifies the fands
adiacent to The Tree Farm property as Management Area 8 — Scenie Views. The
goal of this management area s o provide visitors with scenic vistas
representing the natural character of ceniral Qregon. Specifically, landscapes
which are visible from sslected travel routes and places which are frequently
visited will be managed to maintain or enhance their appearance. The proposed
trail network will provide a variety of scenic vistas for visitors. The proposed
homesites in The Tree Farm project overall and in Tree Farm 1 specifically are all
located well away from the fravel corridor of Skyliners Road within the Deschules
National Forest, and thus will have no negative visual impact on the forest use
identified in the Forest Flan. In addition, use of the PUD to cluster development
alfows homesites to be sited at a further distance from the boundary than would
development of ten-acre lots. The open space tract must remain in that slate and
will be subject o deed restriclions.”

* The Hearings Officer is aware that after the close of the record Cascade Timberlands sold its Deschutes
County holdings. | will continue to refer to these lands as Cascade Timberlands property.

" The Hearings Officer finds | may take official notice of data collected and maintainad by the Deschutes
County Assessor concerning real property in Deschutes County.

Y This study area is equivelent to the county's one-mile-radius study area for non-farm dwelling

conditional use approval requiring a simifar analysis of the impact from such a dwelling on accepted farm
piactices in the surounding arsa.
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The Hearings Officer finds that under the broad definition of “forest use” in Title 18, the DNF is
tand “devoted to forest use” | find the uses occurring on and planned for that land ~
recreational, and preservation of open space and scenic vistas — are of relatively low intensity
compared with timber harvesting. | also find the nature of these existing and planned uses for
this portion of the DNF reflects the land's proximity to the Bend urban area and its function as a
gateway to milions of acres of public recreational land west of Bend. Nevertheless, in hie
November 21, 2014 comments on the applicant’s proposal, County Forester Ed Keith stated:

“t would note that the Forest Service does have an approved project called West
Bend’ that will be active for the coming seversl years on lands immediately west
of the properdy Planned activities include commercial and non-commercial
thinning, brush mowing, pile and broadcast burming.”

in his December 10, 2014 comments in support of the applicant’s proposal attached to Jeffrey
Condit's December 11, 2014 letter, Gary Marshall, former City of Bend Fire Marshal, stated the
USFES has begun implementing the “West Bend Plan” which he describes as involving the
restoration of 26,000 acres of the DNF adjacent to The Tree Farm for the dual purposes of
improving wildiife habitat and reducing wildfire risk. Mr. Marshall stated the methods utiized in
the “West Bend Plan” are essentially the same as those previously employed, and proposed (o
he continued, on The Tree Farm proparty.

Based an this information, the Hearings Officer finds it appropriate to assume these nearby DNF
lands also will be managed for forest health and fire prevention through periodic thinning by
iogging and controlied burns. Impacis from these higher-intensity forest practices would include
noise from free culting, noise and drifting dust from log truck traffic on unpaved roads, and
drifting of chemicals and smoke from prescribed burns and pile/siash bumns.

On behalf of LandWatch, Paul Dewey claims the presence of homes in The Tree Farm will
cause the DNF to abandon forest practices such as “aggressive fuel treatment and fire
suppression techniques” He cites a research paper on wildiire risks from Headwaters
Economics, included in the record as Exhibit “E” to Mr. Dewey's November 19, 2014
submission. This paper is based on case studies of sight communities, none of which includes
Bend or Central Oregon. Although these studies provide useful general information, the
Hearings Officer finds they are not a substitute for site-speicific analysis of the impact of the ten
proposed dwellings in Tres Farm 1 on DNF lands within the study area. Morsover, the evidence
in this record does not support Mr. Dewey's assertion that the DNF is underiaking, or planning
io undertake, “aggressive fuel treatment and fire suppression technigues” Mr. Dewey
acknowledges that since the management plan for the DNF lands closest to The Tree Farm
includes preservation of scenery, any logging will be done “in a more visually-sensitive way * » 7
than in the General Forest," which the record indicates is located approximately five miles
southwest of The Tree Farm.' Finally, Mr. Keith stated that in his opinion:

“* * *rather than resiricling management because of development, this project
[“West Bend’] is going on because of development and the recognition of risk
that the current condition of these lands pose to the greater Bend area.”

2 ynetuded as Exhibit "M to Mr. Condits December 11, 2014 lstter is a color-coded map depicting the
DME west and southwest of The Tree Farm, and showing the more distant location of the DNF "Ganeral
Forest” —Le., the area planned for imber production.
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Existing development near the DNF includes both Sheviin Park and two large rural residential
developments — The Highlands at Broken Tap and Tetherow. Based on Mr. Keith's comments,
the Hearings Officer believes it is appropriate to assume the management plans for the nearhy
DNF lands already have been influenced to a significant degree by the presence of these land
uses, as well as nearby developments within the Bend UGB,

The record indicates that at its closest points, the portions of the DNF engaged in, and planned
for, scenic preservation and recreation are located belween 4,000 and 5,000 fest from Tree
Farm 1 Lot 7, the most southwestern lot. The staff report suggests, and the Hearings Officer
agrses, that because of the combination of the intervening distance and the low-intensity uses
on the nearest DNF lands, current and planned management practices on nearby DNF lands
will result in few if any impacts on Tree Farm 1 residential uses. | find the lack of comment on
The Tree Farm from the USFS strongly suggests it has no concerns about the impact of
dweilings in Tree Farn 1 on its management practices.

For the foragoing reasons, the Hearings Officer finds Tree Farm 1 and its residential uses will
not force a significant change in, or significantly increase the cost of, accepted forest practices
on DNF lands in the study area.

Private Forest Land. The private forest lands west and northwest of Sheviin Park are part of
the “Bull Springs Block” that was once part of the DNF. These lands were transferred to Crown
Facific, and following its bankruploy were conveyed to other owners including Cascade
Timbsrlands. They form much of the forest land visible {o the west of Bend. The record indicates
that before Cascade Timberlands sold its Deschutes County holdings, the company and other
stakeholders had discussed long-term planning for this land - referred to as “8Skyline Forest” -
to include a combination of preservation of open space and scenic views, recreation, and
sustainable timber production, not unltike the plan for nearby DNF lands.

The record does not indicate what types of uses currently are occurring on the Cascade
Timberlands property or on the smalier private forest-zoned parcels northwest of The Tres
Farm. In the Hearings Officer's previous decision in Taylor (MP-05-31, CU-05-108, SMA-05-41,
MA-08-1, MA-08-8), involving an application for a large-tract dwelling on a forest-zoned parcel
northwest of The Tree Farm, | made the following findings concerming accepted forest practices
on the Cascade Timberlands property:

‘@ andWalch argues that although current forest practices in the study area are of
jow intensity, the Hearings Officer should include within the ‘accepted forest
practices’ in the study area much more intensive practices that could occur in the
future if reforestation occurs on a large scale and mature frees are harvested in
greater numbers. LandWatch's predecessor Sisters Forest Flanning Committee
(SFPC) made the same argument in Hogensen. In that decision, | made the
foliowing pertinent findings:

‘The Hearings Officer concurs with the appefiant thet it is reasonable fo
assume the term ‘sccepted forest practices includes nol only those

all land in the study area will be reforested and harvested to the most
intense degree possible — particularly whers, as here, the record indicates
Crown Pacific [the predecessor of Cascade Timberlands] has been
selling tracts of its forest-zaned land for residential developraent purposes
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rather than for timber management and harvest. Therefore, | find i
appropriate to evaluate the impacts of the proposed dwelling on those
forest practices that are most prevalent currently and in the recent past —
ie., seleclive harvesting of frees, log hauling, slash and prescribed
burning, and some chemical spraying.”

These findings were challenged by SFPC and upheld on appeal. Sisters Forest
Planning Committee v. Deschutes County. The Hearings Officer adheres 1o
these findings herg.”

On appeal of the Hearings Officer's decision in Taylor (Central Oregon LandWatch v. Deschules
County 53 Or LUBA 280 (2007), LUBA found that the scope and intensity of accepted forest
practices is a “fact-specific inquiry,” and upheld my findings. There is no avidence in this record
that Cascade Timberlands continued iis predecessor's practice of selling individual forest-zoned
parcels for residential use. However, it appsars from this record that in the ten years since my
Tayior decision the general nature of accepted forest practices on the Cascade Timberlands
property has not changed. Therefore, | find it is appropriste to assume accepted forest practices
on these lands would include selective harvesting of trees, log hauling, slash and prescribed
burning, and some chemical spraying. | have found potential impacts from such uses include
noise from logging, noise and drifting dust from operating log trucks on unpaved roads, drifting
of chemicals, and drifting of smoke from prescribed burns and pile/slash bums.

The tentative plan for Tree Farm 1 shows s most western lot, Lot 7, would be located more
than 7,500 feet from the nearest point on the Cascade Timberlands land and farther from the
nearest smaller private forsst-zoned parcels fo the northwest. The intervening land includes
large open space tracts in the western portion of The Tree Farm as well as Sheviin Park, As
with the nearby DNF lands, the Hearings Officer finds it is likely the presence of Shevlin Park
has influenced, and will continue to influence, the intensity of forest practices on the nearby
private forest lands. | find impacts, if any, on Tree Farm 1 from forest practices on the nearby
orivate forest lands would be significantly attenuated by distance and intervening open space.

For the foregoing reasons, the Hearings Officer finds Tree Farm 1 will not force a significant
change in, or significantly increase the cost of, accepted forest practices on the nearby private
forest lands. Therefore, | find the applicant’s proposal satisfies this rule requirement.

H. For any open space or common area provided as a
part of the cluster or planned unit development under
this subsection, the owner shall submit proof of
nonrevocable deed restrictions recorded in the deed
records. The deed restrictions shall preciude all future
rights to construct a dwelling on the lol, parcel, or
tract designated as open space or commeon area for as
long as the lot, parcel, or tract remaing outside an
urban growth boundary.

restrictions as depicted in Exhibit "L” to itz burden of proof. However, the sample deed
restrictions included in this exhibit do not state they would permanently prohibit development of
the opsn space tracts. Rather, they use language similar to that set forth above in Paragraph
{H} — e, development of the open space tract would be prohibited for so long as the property is
outside the Bend UGR. As discussed in findings throughout this decision, the applicant has
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stated it intends that The Tres Farm and Tree Farm 1 never will be included in the Bend UGE,
and has proposed that the development create a "permanent” transition area between urban
uses to the east and Sheviin Park and forest land to the westl

Accordingly, the Hearings Officer finds the applicant will be required as a condition of approval
to record nonrevocable deed restrictions for the Tree Fanm 1 open space tract stating that no
portion of the open space tract will be used for a dwelling or any other use in perpsluily. In
addition, the applicant will be required as a condition of approval, and prior to submitting for final
approval any plat for Tree Farm development, to provide fo the Planning Division for county
review and approval a copy of the required deed restrictions, as well as copies of the recorded
deed restrictions after recording. | find that with imposition of these conditions of approval the
applicant’s intent will be accomplished and the open space tract in Tree Farm 1 will be
preserved as open space as required by this paragraph.

{f) Except as provided in subssction {¢} of this section, a local
government shall not allow more than one permanent single-
family dwelling to be placed on a lot or parcel in a rural
residential area. Where 3 medical hardship creates a need for
a second household to reside temporarily on a lot or parcel
where one dwelling already exists, a local government may
authorize the temporary placement of a3 manufactured
dwelling or recreational vehicle.

FINDINGS: The applicant proposes one single-family dwelling per residential lof, therefors
satisfying this criterion.

2. Division 11, Public Facilities Planning
a. OAR 680-011-0085, Water Service to Rural Lands
{1} As used in this rule, unless the context requires otherwise:

{a} *Establishment” means the creation of a new water sysiem
and all associated physical components, including systems
provided by public or private entities;

{bs) "Extonsion of a water system” means the extension of a pipe,
conduilt, pipeline, main, or other physical component from or
to an existing water system In order to provide service to 3
use that was not served by the system on the applicable date
of this rule, regardiess of whether the use is inside the
service boundaries of the public or private service provider,

{c) “Water system” shall have the same meaning as provided in
Goal 11, and includes all pipe, conduit, pipeling, mains, or
ey physical componants of stich @ systey

{2} Consistent with Goal 11, local land use reguiations applicable to
lands that are  outside wrban  growth boundaries  and
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{a) Allow an increase in a base density in a residential zone due
{0 the avallability of service from a water system;

(b}  Allow a higher density for residential development served by

a water system than will be authorized without such service;
or

{c} Allow an increase in the allowable density of residential

development due to the presence, establishment, or
gxtension of a water system.

{3} Applicable provisions of this rule, rather than conflicting
provisions of local acknowledged zoning ordinances, shall
immediately apply to local land use decisions filed subsequent
{o the effective date of this rule, (Emphasis added.}

FINDINGS: The applicant proposses to provide domestic water to the Tree Farm 1 lots through
one of three options: (1) extension of City of Bend water service; (2} securing water seyvice from
Avion Water Company, or {3} pumping water from ong or more wells on The Tree Farm or
adjacent property. The Hearings Officer finds both Bend’s and Avion's water systems constitute
“water systems” for purposes of this rule.

The base density of the UAR-10 Zone will allow the creation of up fo ten new residential lots in
Tree Farm 1, as proposed by the applicant. The Hearings Officer finds the applicant’'s proposal
will not allow an increase in the UAR-10 base density, allow higher residential density than
would be authorized without water service, or allow an increase in allowable density due to the
presence or extension of a water system. Therefore, | find the applicant’s proposal satisfies this
criterion.
For the foregoing reasons, the Hearings Officer finds the applicant’s proposal satisfies, or with
imposition of the conditions of approval described above will satisfy, all applicable provisions of
the administrative rules in Divisions 4 and 11 of CAR Chapter 680,
G. Title 18 of the Deschutes County Code, the Deschutes County Zoning Ordinance
RR-10 SONE STANDARDS

1. Chapter 18.80, Rural Residential Zone - RR-10

a. Section 18.60.030, Conditional Uses Permitted

The following uses may be allowed subject to DCC 18.128:

FINDINGS: The Tree Farm 1 tentative plan shows only the most southwestern part of the
proposed open space tract would be lpcated within the RR-10 Zone. The Hearings Officer has
found the proposed cluster/PUD is a use permitted conditionally in both the RR-10 and UAR-10
Zones under Seclions 18.60.030(E) and (F) and 19.12.030(N}, respectively. The stalf repont
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states the RR-10 Zone provisions applicable to residential lots are not applicable to Tree Farm 1
because s residential lots are not located in the RR-10 Zone. However, as discussed above, |
nave found that to the exient feasible, | will apply the provisions of both the RR-10 and UAR-10
Zones to Tres Farms 1 through 4 in their entirety rather than segmenting my review based on
the zone boundaries. Tharsfore, | find the provisions of the RR-10 Zone are applicable to Tree
Farm 1 as a whole. The proposals compliance with the provisions of Chapter 18128 is
discussed in findings below under that chapler.

b. Section 18.80.080, Dimensional Standards

in an RR-10 Zone, the following dimensional standards shall apply:

* % R

e. Minimum lot size shall be 10 acres, except planned and
cluster developments shall be aliowed an equivalent density
of one unit per 7.5 acres. Planned and cluster developments
within one mile of an acknowiedged urban growth boundary
shall be allowed a five acre minimum lot size or equivalent
density. For parcels separated by new arterial rights of way,
an exemption shall be granted pursuant to DCC 18.120.020.

FINDINGS: The Hearings Officer has found the applicant’s proposal satisfies the maximum
density under QAR 660-004-0040, which allows lots as small as two acres. The applicant
propuses ten 2-acre residential fots and one 81.1-acre open space tract for Tree Farm 1. As
discussed in the findings below under the WA Zone, Section 18.88.050 requires that all
residential lots within the WA Zone be clustersd and a minimum of 80-percent opsn space be
preserved. The burden of proof for Tree Farm 1 states the applicant chose to plat aff residential
otz in The Tree Farm — including all lots in Tree Farms 1, 2, and 3, and Lots 31-36 and 38 in
Tree Farm 4 in the UAR-10 Zone - at two acres in size, and fo cluster the residential iots, in
arder to maximize open space and to create a consistent development pattern throughout The
Tree Farm in spite of its split zoning.

For the foregoing reasons, the Hearings Officer finds the applicant's proposal satisfies all
applicable criteria in the RR-10 Zone.

WA ZONE STANDARDS
2. Chapter 18.88, Wildlife Area Combining Lone — WA
a. Section 18.88.010, Purpose

The purpose of the Wildlife Area Combining Zone is to conserve
important wildlife areas in Deschutes County; to profect an

___________ important environmental, social and economic element of the
‘area; and o permit development compatible with iy profection
of the wildlife resource,

b Section 18.88.020, Application of Provisions
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The provisions of DCC 18.88 shall apply to all areas identified in
the Comprehensive Plan as a winter deer rangs, significant elk
habitat, antelope range or deer migration corridor
Unincorporated communities are exempt from the provisions of

DCC 18.88. (Emphasis added.}

FINDINGS: The tentative plan for The Tree Farm shows the western 333 acres of the entire
development, and the western 40.5 acres of Tree Farm 1, are within the WA Zong associated
with Tumalo deer winter range. The Hearings Officer has found that because the WA Zone fs an
overlay zone protecting a specific geographically-defined and mapped resource, | will apply the
WA Zone only to those portions of Tree Farms 1 through 4 located within the WA Zone P
Therefore, | find the WA Zone provisions apply only to the portion of Tree Farm 1 located in the
WA Zane, consisting of open space and a segment of Tree Farm Drive.

. Section 18.88.040, Uses Permitted Conditionally

A, Except as provided in DCC 18.88.040(B}, in a zone with which
the WA Zone is combined, the conditional uses permilled
shall be those permitted conditionally by the underlying zone
subject to the provisions of the Comprehensive Plan, DCC
418.128 and other applicable sections of this title.

FINDINGS: Cluster developments are permitted conditionally in the RR-10 Zone and therefore
‘they are allowed conditionally in the WA Zone. Compliance with the specific cluster
development standards in Chapter 18.128 is addressed in the findings below.

c. Section 18.84.050, Dimensional Standards
in a WA Zone, the following dimensional standards shall apply:
A, s the Tumaslo, Metolius, North Paulina and Grizzly deerwinter
ranges designated in the Comprehonsive Plan Resource

Element, the minimum lot size for new parcels shall be 40
acres except as provided in DCC 18.88,086{D).

FINDINGS: Section 18.04.020 defines “parcel” as "a unit of land crealed by a partitioning of
land.” The applicant does not propose the crestion of any new parcels, and therefore the
Hearings Officer finds this critetion is not applicable. In any case, Tree Farm 1 would be 1053
acres in size, and the portion of Tree Farm 1 in the WA Zone would be 40.5 acres, exceeding
the minimum lot size for new parcels.

2. Residential land divisions, including partitions, in deesr winter
range where the underlying zone is RR-10 or MUA-1G, shall
not be permitted sxcept as a planned development or cluster
development conforming to the following standards:

FINDINGS: The applicant proposes a residential land division consisting of a ten-ot
cluster/PUD on property zoned RR-10 and UAR-10, therefore satisfying this criterion.

% g noted above, Tres Farms 2, 3. and 4 also have split zoning between UAR-1D and RR-10/AWA.
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1. The minimum area for a planned or cluster
development shall be at least 40 acres.

FINDINGS: According fo the submitted tentative plan, Tree Farm 1 would consist of 108.3
acres, 40.5 acres of which would be located within the WA Zone, therefore satisfying this
minimum area standard.

2. The planned or cluster development shall refain a
minimum of 80 percent open space and conform with
the provisions of DCC 18.128.200 or 210

FINDINGS: According to the submitied tentative plan, Tree Farm 1 would have 20 acres of
residential lots (en 2-acre lots), 81.1 acres of open space, and 2.6 acres of right-of-way. The
tentative plan shows 39.9 acres of the open space and 0.8 acres of the right-of-way would be
located within the WA Zone. Based on this acreage, 77 percent of the entire Tree Farm 1, and
approximately 98 percent of the WA-zoned portion of Tree Farm 1, would be open space. The
applicant’s burden of proof states the BO-percent open space should be caloulated including
onfy the WA-zoned land, based on the following analysis:

“Overall, the 5 separaie PUD/Cluster Development proposal within The Tree
Farm will result in fifty 2-acre homesiles totaling 100.1 acres on 533.5 vombined
acres. Qpen space will cormprise 422.8 tolal acres, or 78% of the tolal project
{the remaining 10.6 acres are within the new strest rights of way.). While this is
just under 80% open space for the entire project, the applicant notes that only

wili be preserved as permanent open space. This I8 accomplished by
concentrating the developed homesites in the UAR-10 portion of the propedy in
arder to maximize the amount of open space to be preserved in the deer winter
range.”

The Hearings Officer agrees with the applicant that land outside the WA Zons is not included in
the open space calculation, and therefore | find Tree Farm 1 satisfies the minimum 80 percent
gpen space requirement in the WA Jone.

3. Notwithstanding the provisions of DCC 18,128,200 or
216, or DOC 18.60.060{C), the ftotal number of
residences in a cluster development may not exceed
the density permitied in the underlying zone.

FINDINGS: The general density in the RR-10 Zone is one dwelling per ten acres. The applicant
proposes that the 105.3 acre Tree Farm 1 be developed with 10 residential lots and one open

" The Hearings Officer addressed a similar issue in my Taylor decision, cited above. There, the applicant
proposed oreation of an 80-acre parcel comprised of 40 acres zoned F-1 and 40 acres zoned Surface
Mining (SM). Section 18.36.090 establishes an 80-acre minimum lot size "in the F-1 Zone” | held the
guoted language meant the 80-acre minimum lot size must be met entirely within the F-1 Zone. The
language establishing the minimurm lot size in the WA Zone is identical 10 the language in F-1 Zone al
issue in Tayior
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space tract. The Hearings Officer has found the open space tract is not includsd in the
residential density calculation, and therefore Tree Farm 1 satisfies this standard.

4. Section 18.88.080, Siting Standards

A, Setbacks shall be those described in the underlying zone
with which the WA Zone Is combined,

FINDINGS: The Hearings Officer finds this provision applies fo selbacks between struclures
and lot fines. Because all 10 residential lots and dwsliings in Tree Farm 1 would be iocated
oulside the WA Zone, | find this oriterion is not applicable to Tree Famm 1.

B. The footprint, including decks and porches, for new dwellings
shall be located entirely within 300 feet of public roads,
private roads or recorded casements for vehicular access
existing as of August 5, 1992 unless it can be found that

1. Habitat values {iL.e., browse, forage, cover, access fo
water} and migration corridors are afforded equal or
greater protection through a different development
pattarn; oF,

2. The siting within 300 fest of such roads or casements
for vehicular sccess will force the dwelling o be
located on irrigated land, in which case, the dwelling
shall be located fo provide the least possible impact
on wildlife habitat considering browss, forags, cover,
access fo walter and migration corridors, and
minimizing length of new access roads and driveways;
oF,

3. The dwseilling is set back no more than 50 feet from the
edge of a driveway that existed as of August §, 1883,
C. For purposes of DCC 18.88.060(B)

1. & private road, casement for vehicular access or
driveway will conclusively be regarded as having
existed prior to August 5, 1982 if the applicant submils
any of the following:

a. A copy of an easemsnt recorded with the
County Clerk prior fo  August § 1882
establishing a right of ingress and egress for
vehicidar use;

taken prior to August 5, 1892 on which the road,
easement or driveway allowing vehicular
access is visible;
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. A map published prior to August §, 1882 or
assessor's map from prior to August 5, 1882
showing the road {(but not showing 8 mere trall
or footpath)

2. An applicant may submit any other evidence thought
to establish the sxistence of a private road, sasement
for vehicular access or driveway as of August §, 1882
which svidence need not be regarded as conclusive.

FINDINGS: Because no residential lots or dwellings in Tree Farm 1 will be located in the WA
Zone, the Hearings Officer finds these dwelling siting criteria are not applicable to Tree Farm 1

8. Section 18.88.070, Fence Standards

The following fencing provisions shall apply as a condition of
approval for any new fences constructed as a part of development
of a property in conjunction with a conditional use permit or site
plan roview.

A, Mow fences in the Wildlife Area Combining Zone shall be
designed to permit wiidiife passage. The following standards
and guidelines shall apply unless an alternative fence design
which provides squivalent wildlife passage is approved by
the County after consultation with the Oregon Departiment of
Fish and Wildlife:

1. The distance between the ground and the botlom
strand or board of the fence gshall be at least 15 inches.

2. The height of the fence shall not exceed 48 inches
above ground level

3. Smooth wire and wooden fences that allow passage of
wildlife are preferred. Woven wire feonces are
discouraged,

B. Exemptions:

1. Fences encompassing less than 10,000 square feet
which surround or are adjacent to residences of
structures are exempt from the above fencing
standards.

FINDINGS: The applicant does not propose any new fencing for Tree Farm 1, and thersfore the
Hearings Officer finds these criteria are not applicable. Howsver, to assure compliance with
these standards, | find that as a condition of approval the appiicant will be required to install any
fencing in the WaA-zoned portion of Tree Farm 1 in accordance with these standards. As noted
above, the applicant proposes to remove most of the existing wirs fencing on The Tree Farm.
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For the foregoing reasons, the Hearings Officer finds Tree Farm 1 satisfies all applicable
standards in the WA Zone.

CONDITIONAL USE APPROVAL CRITERIA
3. Chapter 18.128, Conditional Use
a. Section 18.128.010, Operations

A, A conditional use listed in DCC Table 18 shall be permitted,
altered or denied in accordance with the standards and
procedures of this title; DCC Titdle 22, the Uniform
Deveiopment Procedures Ordinance; and the Comprehensive
Plan.

b Section 18.128.015, General Standards Governing Conditional Uses

Except for those conditional uses permitting individual single family
dwellings, conditional uses shall comply with the following
standards in addition to the standards of the zone in which the
conditional use is located and any other applicable standards of the
chaptern:

FINDINGS: The applicant argues the general conditional use standards in this section do not
apply to Tree Farm 1 because the proposal includes individual single-family dwellings. The
Hearings Officer disagrees. | find these criteria arg appiacabie to Tree Farm 1 because the
proposed conditional use is a cluster developmaeant, not an “individual single-family dwelling.™

A, The site under consideration shall be determined to be
suitable for the proposed use based on the following factors:

FINDINGS: At the outset, staff gquestions what constitutes the “sile” for purposes of the
suitability analysis under this paragraph in light of the split zoning of Tree Farm 1. As discussed
above, the Hearings Officer has found that in order to conduct a meaningful review of Tres
Farm 1 as a whole, | will apply the standards in both Titles 18 and 19 - with the exception of the
Wa Zone in Title 18 - to the entive cluster/PUD. Thersfore, | find the site for evaluation of the
proposed cluster/PUD is the entire Tree Farmt 1.

1. Site, design and operating characteristics of the use;

Site, Tree Farm 1 would be 105.3 acres in size. It is very irregular in shape, the resull of the
irregular shape of The Tree Farm and the configuration of its five legal lots of record. The
topographical information on The Tree Farm tentative plans shows the configuration of Tree
Faams 1 thmugh 5 generaiiy foiiows the mntouas of the pmper’(y, amj in parﬁicuiar the central

legat lot in The Tres Famm and the Ciosest to the Bend UGB it extends from the nomeast
corner of The Tree Farm in a generally southwest dirsclion to Skyliners Road. The topography

& The applicant did not address these oriterle in its burden of prooffor Tree Farn 1, but in rgsponse to
the staff report submitted 8 memoranduny dated Oclober 28, 2074 ~addrassing the criteda.
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of Tree Farm 1 varies from higher, relatively level ground near iis northern boundary to steeper
slopes in the center of the site and within the open space tract. Vegetation consists of scattered
pine and juniper trees in the westem portion of the site and mostly shrub steppe vegetation in
the eastern portion. The site has frontage on Skyliners Road. It is separated from the Bend UGB
by a vacant parcel owned by Miller Tree Famm.

Design and Operaling Characteristics. The proposed ten residential lots in Tree Farm 1
would be clustered in the northeast corner of the development on higher, relatively level ground.
All ots would have frontage on Ridgsiine Drive. Four lots also would have frontage on Sage
Steppe Drive. The northeast terminus of Ridgeling Drive would be a cul-de-sac on Ridgsline
Court near the northeast cormer of Tree Farm 1. Ridgeline Drive would extend west and
southwest into Tree Farms 2 and 3 and would connsct with Tree Farm Diive in Tree Farm 3, the
primary cluster/PUD road which intersects with Skyliners Road at the southem property
boundary. The applicant proposes to develop Tree Farms 1, 2 and 3 concurrently to provide
access from Skyliners Road fo the lots in those three cluster/PUDs. The topographical
information on the tentative plans shows the private roads will be constructed primarily on the
central ridge, thus minimizing steep read cuts and grades.

A gated temporary emergency access road would extend from the southern terminus of Sage
Steppe Drive in Tree Farm 1 south across the adjscent Miller Tree Farm property to Crosby
Drive in the Bend UGRE. This secondary access would be in place until the adjacent Miller Tree
Farm property is developed with paved streats to which Sage Steppe Drive could connect. Sage
Steppe Drive would be a dedicated public road with 80 feet of right-of-way and would be
stubbed off at the northern boundary of Tree Farm 1 to provide future road access to the
adjacent Rio Lobo property. The applicant proposes that gach dwslling would be constructed
within a designated building envelope, would be served by an onsite seplic system, and would
raceive water from the City of Bend, Avion Water Company, or ong or more groundwater wells.

The majority of Tree Farm 1 (81.1 acres) would be set aside as permanent open space. The
public would have access {o this open space through a combination of a permanent trai
easement on the primary trails within The Tree Farm and a license granted by The Tree Farm
homeowners association (HOA) for use of trails within the residential lot areas. The mulli-use
trail system in Tree Farm 1 would connect with trails in the rest of The Tree Farm and Sheviin
Park and the DNF {o the west and southwest,

The Hearings Officer finds the site for Tree Farm 1 is suitable for the proposed ten-iof
cluster/PUD hecause of the nature of the site and the design and operating characteristics of
the proposad development. | find the property is large enough to accommodate the proposed
residential lots, open space tract, and private and public roads. | find the clustering of dwellings
near the northeast corner of Tree Farm 1 will preserve the maximum amount of open space and
will aflow the dwellings to be sited on some of the most level ground on the site. 1 find the dasign
of the public and private roads in Tree Farm 1 has taken into account the site’s tepography so
the roads can be constructed without steep slopes or road cuts and tight curves. As discussed
in the findings immediately below, | have found soils on the site are suitable for installation of
on-site septic systems. | also have found the proposed dwellings will have adequate access 1o

For the foregoing reasons, the Hearings Officer finds the site of Tree Farm 1 is suitable for the
proposed ten-lot cluster/PUD considering the site and the design and operating characteristics
of the proposed development.
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2. Adequacy of transportation access to the site; and

FINDINGS: Access 1o Tres Farm 1 will be from Skyliners Road via a system of public and
private roads. The main access road, Tree Farm Drive, will connect with all other Tree Farm
roads at an intersection in Tree Farm 3. The segment of Tree Farm Drive from Skylingrs Road
north to & point near this intersection would be Improved with a 28-foot-wide paved surface to
accommodate both vehicular and pedestrian/bicycle traffic. The remaining segment of Tree
Farm Drive and the other Tree Farm Roads would be improved with 20 feet of paved surface.
The applicant proposes a gated temporary emergency access road from the southern end of
Sage Sleppe Drive, a dedicated public road, south through the adiacent Miller Tree Farm
property to Crosby Drive, a dedicated public sireet within the Bend UGRE. This secondary access
would be in place until the adjacent Miller Tree Farm property is developed with paved stresis to
which Sage Steppe Drive could connecl.

Traffic Study. In support of The Tree Farm proposal, the applicant submitted a traffic impact
analysis (“traffic study”) prepared by Kittelson & Associates, dated July, 2014, and included in
the record as Exhibil “H" to the burden of proof statement for Tree Farm 1. The fraffic study
indicates the Institute of Transportation Enginsers Trip Generalion Manual, g" Edition (ITE
Manual), predicts each single-family dwelling will generate 9.5 average daily vehicle trips
(ADTs). Accordingly, the traffic study predicts the 50 single-family dwellings proposed for entire
Tree Farm would generate 476 ADTs, of which 50 would be during the pm. peak hour (4:00
p.o to 6:00 p.n. weskdays). The fraffic study analyzed the impact of this traffic on the
sroposed Skyliners Road/Tree Farm Drive intersection, and found sight distance at this
intersection would be adequate in both directions. The traffic study recommended the
vlacement of a stop sign on Tree Farm Drive at Skyliners Road and maintenance of clear vision
areas af this infersection.

The traffic study also analyzed Tree Farm traffic impacis on the following five existing
intersections on the west side of Bend:

Skyliners Road and Crosby Drive,

Skyliners Road and Skyline Ranch Road;

Skyliners Road and M. Washington Drive;

Mt Washington Drive and Northwest Crossing Drive; and
Mt Washington Drive and Simpson Avenue.

® # @ @ @

The traffic study found these existing intersections currently operate at acceplable levels of
service, and that with the addition traffic generated by The Tree Farm, and including traffic
valume growth of three percent and additional traffic anticipaled from development in progress
(including the new Pacific Crest Middle School and a large church under construction, and
continuing development of Northwest Crossing), these intersections will continue to operate at
accepiable levels of service in 2017 and 2022, In its comments on the applicant’s proposal, the
road department did not identify any concerns or recommend any improvements fo Skyliners
Road or other existing roads to handle fraffic generated by The Tree Farm. in his August 29,
2014 conrnents on the applicant’s propasal, Serdor Transportation Planner Peler Russell stated

he had reviewed the applicant’s traffic study and agreed with its msthodology and conclusions.
Several opponents argued traffic from The Tree Farm would cause unacceptable levels of

congestion on affected streets and intersections on the west side of Bend, and would cause
sericus deterioration to Skyliners Road. The Hearings Officer finds no merit to these arguments
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i light of the traffic study's conclusions and the lack of road improvement recommendations
from the road department.

Opponent Connie Peterson suggested the traffic study should have included in its analysis
traffic generated from a future Oregon State University (O8U) Cascades campus near the Mt
Washington Drive/Simpson Avenue intersection. The Hearings Officer is aware the city's
approval of a ten-acre OSU Cascades campus is on appeal to LUBA and the approval therefore
is not final. For this reason, | find the OSU development and its potential traffic impacts are too
speculative fo be included in The Tree Farm fraffic study. Opponent Rio Lobo submitted a
memorandum dated December 11, 2014 from its traffic engineer, Lancaster Engineering,
suggesting the applicant's traffic study was deficient in falling to include projected traffic from
urban-density development of the adiacent 376-acre Rio Lobo property. Rio Lobo's sngineer
predicted up to 1,100 dwellings could be developed on the property, and they would generate
over 9,000 ADTs and 948 p.m. peak hour trips. The Rio Lobo property is cutside the Bend UGH,
has no county land use approvals for the type of low-density residential development permitted
in the UARD Zone ~ Le., up to 37 dwellings - and has limited road access.’® Therefore, | find
potential traffic impacts from urban-density development of the Rio Lobo property also are 100
speculative to be included in the traffic analysis for The Tree Farm.

Emergency Access. The applicant proposes a gated temporary emergency access road from
the southern terminus of Sage Steppe Drive south through the adjacent Miller Tree Farm
property to Crosby Drive, a public strest in the Bend UGB. Sage Steppe Drive would be a public
road within a dedicated 60-foot right-of-way and improved with a 20-foot-wide paved surface.
The emergency access road would be gated at both ends, and constructed with an ali-weather
surface meeting the fire department’s standards for emergency vehicles. In his November 20,
2014 comments on the applicant’s proposal, County Engineer George Kolb stated the
emergency access road must have a 24-foot-wide surface, and on that date the applicant
submitted a revised tentative plan for Tree Farm 1 showing the emergency access road would
be 24 fest wide.

Crosby Drive provides access to the three nearby public schools ~ Summit High School, Miller
Elementary School, and the new Pacific Crast middle scheol under construction. The temative
plan for Tree Farm 1 shows the proposed route of this emergency access road across the
adjacent property, and the topographical information on the tentative plan indicates that for the
most part the route would be on level or slightly sloping ground. The exception is a small area
just north of Skyliners Road where there is a steep ridge. However, the proposed road
alignment appears to skirt the steepest part of that ridge. In an October 31, 2014 electronic mail
message, the applicant stated the emergency access road will be constructed with grades not
exceeding 8.5 percent, less than the 12-percent maximum slope permitled for emergency
vehicle access. In his November 20, 2014 comments, George Kolb staled the proposed
emergency access would require a county gate permit,

At the public hearing, the Hearings Officer questioned how the locked access gates would
operate and whether residents and guests would be able to open the gates. Gary Marshall
stated such gates generally are designed fo be operated by the fire department with Koy’
ncks, bt that additional options are available Tor “residential aotess" naliding spedial Reyg,
key codes and automatic gates. | find the applicant will be required as a condition of approval to

E in his December 19, 2014 commenis on the applicant's proposal, Peter Russell correctly noted that
without any land use approvals or current applications for daveloprment of the Rio Lobo property, "the
ootential trip generation from the Rio Lobo property is zero.”
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install one or more of these “residential access” measures on the Tres Farm side of the gate at
the southern terminus of Sage Steppe Drive.

At the public hearing, the Hearings Officer also questioned whether the proximity of the thres
schools would cause Croshy Drive to become so congested during a large-scale emergency
evacuation, such as for a wildfire, that Tres Farm residents would not be able to use the
smergency road for egress. In his January 8, 2015 submission, Mr. Dewsy stated the
applicant’s proposed secondary emergency access is “fundamentally inadequate” for
svacustions because it must be assumed all three schools and all Tree Farm residents will be
evacuated at the same Hime Mr. Marshall responded fo these concemns in a letler dated
December 10, 2014, included in the record as Exhibit “B" to Mr. Condit's December 11, 2014
letter. Mr. Marshall stated that in his opinion such congestion would not occur because i is
highly unlikely every person in the thres schools and every resident in The Tree Farm would
evacuate at the same time and by the same roads. The Hearings Officer agrees with Mr,
Marshall's assessment. The Tree Farm would have two points of egress — Tree Farm Drive and
the secondary emergency road - and the record indicates the schools have several points of
access. | find the existence of multiple points of sgress for The Tree Farm and for the schools
would serve to reduce congestion in the svent all three schools and The Tree Farm wers
evacuated simuliansously. Morgover, | find that in light of Mr. Marshall's extensive experience,
including dealing with wildfires on the west side of Bend his opinion concerning likely
svacuation scenarios is credible and reliable.

in a November 4, 2014 letter, included in the record as Exhibit “P” 1o Paul Dewey's November
19, 2014 submission, LandWatch's fire expert Addison Johnson suggested the secondary
emergency access road should be constructed to run in the opposite direction from the main
PUD access road - L.e., 1o the northeast. However, as discussed slsewhere in this decision, the
tentative plan for Tree Farm 1 shows there is steep terrain northeast of Tree Famm 1, and thers
are no existing public roads with which such a secondary access road could connect. Thersfore,
| find an emergency access road to the northeast likely would not be feasible.

Skyline Ranch Road. The tentative plan for Tree Farm 1 shows “potential future Skyline Ranch
Road right-of-way” running from Crosby Drive north and northwest across the adjacent Miller
Tree Farm property and the northeast corner of Tree Farm 1 east of the cul-de-sac buib for
Ridgeline Drive. In his August 28, 2014 commenis on the applicant’s proposal, George Kolb
guestioned how this alignment was determined and whether the road could be constructed to
county road standards in lfight of the steep topography depicted in that area on the tentative
plan. Mr. Kolb stated the applicant would be required to show both a herizontal and vertical
design for this right-of-way to assure the road could be built in the proposed location. In his
August 29, 2014 comments, Sentor Transportation Planner Peter Russell staled the proposed
alignment does not appear on the county’s Transportation System Plan (TSP}, and the applicant
wauld be required to address the proposed right-of-way in the context of the TSF.

in a September 19, 2014 letter on behalf of the applicant, Romy Mortensen staled:

“The potential fulure Skylfine Ranch Road right-of-way was shown on the Tree

________________ Farm 1 tentative plan nat to indicate with any certainly the location of the future
space area for Tree Farm 1. The ares of right-of-way that could be adjusted out
of the cpen space is 5,000 square fest ar 0.118 acres. The impact to the overall
open space acreage of 108.28 acres will not reduce the acreage below
requirements.”
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Considering this explanation, the Hearings Officer finds it would be more appropriste for the
final plat for Tree Farm 1 simply to include a notation stating possible adjustments to the open
space and right-of-way calculations if a segment of Skyline Ranch Road is dedicated in Tree
Farm 1. 1 find the applicant will be reguired to make such a notation on, and to remove the
potential right-of-way alignment from, the final plat for Tree Farm 1.

For the foregoing reasons, and with imposition of the condition of approval described above, the
Hearings Officer finds Tree Farm 1 is suitable for the proposed ten-lot cluster/PUD considering
the adeguacy of transportation access o the site.

3. The natural and physical features of the site, including,
but not limited to, general topography, natural hazards
and natural resource values,

FINDINGS:

General Topography. The Tree Farm tentative plans show, and the Hearings Officer's sife visit
nbservations confirmed, that the Tree Farm 1 site has varying topography. The dominant
foature of Tree Farm 1 is the central ridge running from southwest to northeast. The applicant's
burden of proof states, and my site visit observations confirmed, that the higher ground atop this
ridge is relatively level o roliing, with steepsr slopes in the northwest where the ferrain drops
toward Tumalo Creek and on ithe socutheast-facing slopes in the middle of the property.
Topographics! information for The Tree Farm indicates the central ridge in Tree Farms 4 and
slopes down to the west at grades ranging from 10 to 20 percent and lots in Tree Farms 4 and 5
include sioping terrain. However, the topographical information on the Tree Farm 1 tentative
plan shows siopes fram the central ridge to the sast in Tree Farm 1 are less steep and the
residential lots have little If any slope. As discussed above, the public and private road
segments in Tree Farm 1 would align with the natural topography rather than cutling across
siopes. For these reasons, | find the site is suitable for Tree Farm 1 considering its general
topography.

Natural Hazards. The identified natural hazard affecting The Tree Farm is wildfire. There is no
dispute The Tree Farm is in a wildfire hazard area.” It is located in the “Wildiand Urban
interfacs” (WU ~ Le, the transition area betwsen human development and wildland, in this
case forest lands. The sastern half of The Tree Farm was in the path of the 1080 Awbrey Hall
fire that bumned approximately 3,500 acres from the north end of Shevlin Park southeast to a
point hear Highway 97. The June, 2014 Two Bulls Fire burned several thousand acres of

7 math Rip Lobo and the owner of the property to the north, Anderson Ranch Holding Company
{Anderson Ranch), objected to the proposed Skyling Rarnch Road alignment. Rio Lobo submitted an
analysis of potential alignments and their challenges prepared by Hickman, Williams & Associates, and
attached to Milss Conway's January 8, 2015 letter on behalf of Rio Lobo. Anderson Ranch objected to the
proposed alignment because it believes an alignment straight along the eastern border of the Rio Lobo
and Anderson Ranch properties would be less expensive and would befter match exiting topography. For
the ragsons discussed above, the Hearings Officer finds 1 nesd not consider the proper alignment for a
TrSkhing Ranch Road sxisnsion 1 The Trsi Faroy applivalions B

" The parties disagree as to the degres of that hazard. Paul Dewsy describes i as “sxtrema.” The
applicant notes the Greater Bend CWPP (Community Wildfire Protection Plan) Boundary Map, includsed in
the record in Exhibit “Q" to Mr. Dewey’s November 19, 2014 submission, categorizes The Tree Farm and
surrounding land as "high rsk” ~ the jowest category of risk - while other aress on the map are
categorized as higher risk — L.e., “extreme” and high density extreme.”
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Cascade Timberlands property wast and northwest of Shevlin Park. The Hearings Officer finds
the nature of the wildfire hazard is two-fold: {(a) residential uses in The Tree Farm could ignite a
fire that spreads to adjacent land; and (b) wildfire ignited elsewhere in the WU, such as in the
DNF, could spread to residential uses in The Tree Farm, diverling fire-fighting resources {o The
Trae Farm.

The applicant’s burden of proof states the Awbrey Hall Fire removed much of the forest
overstory in the sastern part of The Tree Farm including Tree Farm 1, resuliing in that ares
having fewer trees and primarly shrub steppe vegetation. The applicant states that since the
Awbrey Hall Fire, Miller Tree Farm has worked with the Oregon Department of Forestry (ODF)
and others to reduce fire fuels on the entire Tree Farm property, including tree thinning and
brush removal. | observed evidence of this thinning activity during my site visit. However, as |
noted in my site visit report, | observed that the forested part of The Tres Farm retains a
relatively dense tree cover, visible in aerial photographs in the record.”® The photos show the
interface between the denser forest and the more opsn shrub steppe runs roughly along the line
betwesn Sections 33 and 34 and the RR-10 and UAR-10 Zones. The denser forest also covers
a small portion of UAR-10 zoned property in Tree Farms 2 and 3 and the most southwestern
portion of Tree Farm 1. The mostly shrub steppe vegetation in Tree Farms 1, 2 and 3 continues
north onto the Rio Lobo property and east onto the Miller Tree Farm property.

LandWatch argues that no part of The Tree Famm property or Tree Farm 1 is suitable for the
proposed cluster/PUDs considering the risk of wildfire. Paul Dewey describes The Tree Farm as
‘not a safe place fo huild” and “an inappropriate place for people to live.” He states further
development in the WUl is not appropriate because “no development can be made ‘safe’ in the
face of catastrophic wildfires.” In support of his position, Mr. Dewey submitted into the record
several letters from LandWatch's fire expert Addison Johnson, as well as dozens of pages of
articles, studies, and research papers discussing the risks of wildfire in the WUL

In response, Mr. Condit argues in his December 30, 2014 latter that "The Tres Farm properties
are zoned for rural development and the applicable criteria bave io be construed in that
context.” In his January 6, 2015 final argument, Mr. Condit stated:

“While [the applicant’'s proposed wildfire planl will obviously not efiminate alf risk
from wildfires, It does not, howsver, foflow thal all development should be
profubited. Deschutes County regulates developments in areas subject fo natural
hazards (including wildfires) pursuant to Stalewide Land Use Planning Goal 7,
which provides that {Jocal governments shall adopt compreh@mive plang * " Mo
reduce risk to people and property from paturel hazards.” There is no
reguirernent that all risk be sfiminaled. ¥

P indeed, such risk would be impossible to eliminate in the Bend area. The greater Bend
area Community Wildfire Protection Plan Boundary, altached as the last page of Exhibit
G o LandWatch’s November 18, 2014, submitlal shows that The Tree Farm propertiss,
the territory within the Cily of Bend, and most of the surrounding territory are rated ‘high’
for-wildfice risk Am’ there are significgnt areas near the City rated ‘exireme’ or ‘high-
g \;e;'y‘ Q}tge‘”’?{ YW, &{}fj}:" nek. e'e‘“}{‘ f(’f@ h?\‘?ﬁ(’d ’i‘xk Wiﬁ’f fﬂﬁ? (?ify and .on.most of tha: .
surmur;dmg territaries is' thus the same or even h;qi“er than on The Tree Fanm
properties”

Mr. Condit goes on to slate;

¥ £.g., the Tree Farm Master Plan, Exhibit "A” to the Tree Farm 1 burden of proof,
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“‘By requesting and obtaining an exception to Goals 3 and 4 to designate The
Tree Farm properties as Rural Residential or Urban Area Reserve in 1888, the
County made the policy decision that these are devslopable lands. This decision
was acknowledged {o be i compliance with the State Land Use Planning Goals,
including Goal 7. That doesn't mean The Tree Farm doesn't have to comply with
the applicable criteria. Ses PGE/Gaings, cited in the Applicant’s prior testimony.
Mr. Dewey argues that, because the Applicant cannot guarantee sabsolute
protection from wildfires, no development should be aflowed. Such a reading
would swalfow the Code.”

The Hearings Officer agrees the county made a policy decision that the RR-10/AVA zoned lands
west of the Bend UGR are developable. Any change to the uses permilted in the RR-10 and
UAR-10 Fones west of Bend — e.g., eliminating dwellings due to fire risk - would require
legisiative action by the county, such as a text amendment o Titles 18 and 19, and cannot be
accomplished through individual quasi-judicial land use decisions.

However, The Tree Farm proposal includes land divisions providing for multiple dwellings, and
therefore is subject to the subjective and discretionary standards in Title 17 — e.g., contributing
to “orderly development” — and the equally subjective and discretionary conditional use and
cluster/PUD standards in Titles 18 and 18. Section 18.128.010 (&), set forth above, makes clear
the county may deny a conditional use application if it finds the proposal does not satisty the
appticable approval criteria. In addition, Section 18.128.020 authorizes the county o impose
conditions of approval in order to assure compliance with the approval criteria. Nevertheless,
the Hearings Officer finds nothing in Title 18, 18, or 22 that requires the county o impose
conditions in order to make a proposed conditional use approvable. Accordingly, | find the
question before me is not whether the residential development should be prohibited on The
Tree Farm or Tree Farm 1 site. Rather, it is whether the site for Tree Farmy 1 is suilable for the
proposed cluster/PUD considering the wildfire hazard.

The unusual configuration of Tree Farm 1 restricts placement of dwellings to gither the higher
ground near the northern property boundary where there are significant views, or the lower
ground near the southern properly boundary and Skyliners Road. The applicant proposes to
cluster the dwellings on the high ground, and to address wildfire risk through its wildfire plan,
included in the record as Exhibit "J” to the Tree Farm 1 burden of proof. The Hearings Officer
agrees with Mr. Condit that in order to find compliance with this conditional use approval
criterion | need not find the wildfire plan efiminates all fire risk for these dwellings. Rather, 1 must
determine whether the wildfire plan, in iis design and implementation, will reduce that risk to a
sufficient degree that the Tree Farm 1 site and configuration are suitable for the proposed 10-lot
cluster/PUD considering the risk of wildfire.

The applicant’s wildfire plan consists of a two-page narrative to which are attached nine pages
of information concerning the ‘Firewise Communities Program” (Firewise) and the "Fire Adapted
Communities Program.” The namative describes the wildfire plan’s goals as:

s further reduction of ladder fusls;
= thinning of juniper and small ponderosa trees,

s development of a fire adaptive ecosystem (o preserve old growtly,
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s maintenance of a healthy tree stand and reduction of the threat of beetle kill and fire
damaged trees; and

s enhancement of the landscape with native grasses for a natural landscape and o
support wildiife.

The wildfire plan identifies the following means to accomplish these goals:

1. wildiand fuel treatments completed by the current properly owner will continue to be
maintained by the developer and future HOA through a requirement written into the community’s
governing documents and guidelines, and will “enhance open space, structure survivability, and
firefighter safety)”

2. The Tree Farm will comply with all applicable criteria in the Deschuies Couniy code relative to
community safety from fire;

3. The Tree Farm will become a nationally recognized Flrewise/USA Community viewed as a
model HOA-managed neighborhood that _uses wildfire mitigation principles to manage
combustible vegetation and incorporates structure fire resistant features and materials to reduce
the threat and intensity of wildfire to persanal property and the adjacent forest;

4. The Tree Farm will incorporate into its governing documents and architectural and landscape
guidelines the requiremeant to use fre resislant bullding materials sl lardsoape realnents to
reduce the threat of wildfire within the boundaries of the n&;ghmrhnod and to create a fuel
break to slow or stop an approaching wildiire to adjacent properties,

5. The Tree Farm developer and HOA will make an annual commitment o maintain recognition
a5 a Firewise/USA Community;

8. resad&ms and visitors wm i:;a\ fﬁmsiiar wzih e county's Wikdiire Fire Evacuation Plan, o

prohzbit hurning of debris and the use of f;:’eworks (Emphagig addad, 3

in his written public hearing testimony, Gary Marshall stated the applicant proposes to use the
National Fire Protection Association (NFPA) standards in conjunction with regulations from the
Oregon Fire Code and the Oregon State Residential Code “which will greatly reduce the risk of
home ignition from wildfire.” Attached to Mr. Marshall's testimony are several lengthy NFPA and
Firewise documents, including the 34-page 2008 edition of the NFPA's “Standards for Reducing
Structure lgnition Hazards from Wildiand Fire.” However, Mr. Marshall's testimony does not
indicate which of the Firewise or NFPA standards would apply to The Tree Farm, or when, how,
where, or by whom they would be implemented. And indicated in the above-underlined
language, most of the wildfire plan's proposed implementation measures are general and
aspirational,

 LandWatch questions the effectiveness of the applicant's wildfire plan for two principle reasons,
each of which is addressed in the findings below.

1. Reliance on Firewise and NFPA Standards. In his November 21, 2104 comments on the

applicant’s proposal, Ed Keith noted that to obtain Firewise recognition, The Tree Farm would
need to obtain a wildfire risk assessment from ODF or the Bend Fire Department, form a board
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or committee to identify priorities, and create and implement an action plan. Mr. Keith stated that
“since communities are dynamic and vegetation grows back,” Firewise recognition must be
renewed annually “so the community shows they are continually working on their priority
issues” For these reasons, LandWatch argues Firewise recognition does not constitute a
meaningful wildfire plan for The Tree Famm.

With respect to NFPA standards, in his December 11, 2014 submission, Mr. Dewey notes these
standards begin with disclaimers concerning the need for local evaluation of "products, designs,
or installations” and local enforcement. He also notes, and the Hearings Officer agrees, that the
NFPA standards included in the record are extensive, technical, and detailed. However,
applicant'’s wildfire plan does not identify which NFPA standards apply to The Tree Farm,
where, when, how, or by whom the NFPA standards would be implemented, or how and. by
whom they would be enforced and their effectiveness evaluated.

Although Mr. Marshall's written testimony, provided in sevaeral letters, doss include some
specific recommendations for implementation of the Firewise program and NFPA standards,
these recommendations are not described in the applicant’s submitted wildfire plan. Rather, the
pian appears merely to incorporate the Firewise program and NFPA standards by reference.
The Hearings Officer finds that is not sufficient to mest the applicant’s burden of demonstrating
compliance with this conditional use approval criterion, 1 also find it is not my responsibility, nor
that of planning staff or inierested parties, to search through Mr. Marshall's extensive materials
- which he describes 35 “a plethora of fire safety standards” - in order o identify relevant
standards and to craft a comprehensive and coherent wildfire plan therefrom. Neither do the
wildfire plan’s mere references to Firewise and the NFPA provide a sufficient basis for me to
impose clear and cbjective conditions of approval. | cannot simply condition approval on
compliance with the Firewise Community recognition process and the NFPA standards, See,
Sisters Forest Planning Comm. v. Deschutes County, 48 LUBA 78 (2004), 198 Or App 311, 108
Pad 1175 {2005).% Finally, the wildfire plan’s narrative summaries state the developer and the
HOA will undertake certain wildfire plan activities, but they do not clarify iffwhen the developer
would bow out and the HOA would take over.

For the foregoing reasens, the Hearings Officer finds the applicant’s wildfire plan is not sufficient
o demonsirate compliance with this conditional use approval criterion because it simply does
not include a meaningful action plan or an explanation of how the plan will be implemented. And
it addresses The Tree Farm as a whole although the record indicates there is considerable
variation in location, topography, and vegstation in The Tree Farm lots. However, becauss the
Firowise and NFPA standards are nationally recognized, comprehensive and detalled, | believe
it is feasible for the applicant to create an adequate wildfire plan based on those standards that
includes the critical information missing from the submitted plan. | find such a plan must include,
at a minimum, the following information:

s identification of each residential ot building envelope, the extent and nature of the
defensible space around each dwelling, and fire fuel treatments on the building envelope
and the rest of the lof;

* in that appeal, filed by LandWatch's predecessor, the Court of Appeals heid a condilion of approval
requiring implementation of the applicants experts recommendations was improper where the
recommeandations were imprecise, confusing, hypothetical, and/or in conflict with county code provisions.
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s the fuel treatment, if any, on any slope below each dwelling, and if such fuel treatment
will ooour on open space, what impact it will have on that open space, on surface waler
drainags, and on wildlife habitat for lots in the WA Zong;

e whether and where decks and cutbuildings would be permitied on each lof;

« what spacific construction methods and building materials will be required for each
dwelling to mest specific, identifisd NFPA standards,;

s @ detailed description of how and by whom the wildfire plan will be implemented,
monitored, and enforced, with particular attention to the transition between the developer
and the HOA:

s 2 specific, mapped svacuation plan for The Tree Farm and each of the five Tree Farm
developments, including directions for operation of the gate on Sage Steppe Drive; and

s a detailed description of when and how residents and guests will be informed of the
wildfire plan requirements and the evacuation plan,

2. Inadeguate Recognition of Fire Behavior, The parties disagree as to whether the proposed
design and configuration of Tree Farm 1 adequately recognize and address wildiire behavior.
For example, Mr. Johnson argues placement of dwellings on the central ridge and upland areas
above siopes increases wildfire risk because the dwellings would be both upsiope and
downwind from a wind-driven wildfire starting in the public and private forest tands or Shevlin
Parlc to the west. Mr. Johnson also argues placement of dwellings in the shrubr steppe
vegetation on the eastem half of The Tree Fanm does not reduce the fire risk because fire in
that vegetation cen produce flame fengths of 10-12 feet. He claims the previously bumned
portion of The Tree Farm, including Tree Farm 1, does not create a fuel break between the
forested western half of The Tree Farm and the urban and urbanizable lands to the east, as
claimed by the applicant, because the Awbrey Hall Fire only changed the type of fusl, reducing
the fire risk from “extremely intense to merely intense.” As discussed elsewhere in this decision,
Mr. Johnson also argues the proposed secondary emergency access road will not allow timely
and efficient evacuation of The Tree Farm in the event of a fire and should be in a different
location. Finally, Mr. Johnson questions the adequacy of water available for fire suppression in
fight of the uncertainty of The Tree Farm's water supply and pressure.

The applicant responds that The Tree Farm configuration and its wildfire plan adequately
address and minimize the risk of wildfire. The applicant notes that in his comments on The Tree
Farm, Ed Keith stated that he doesn't consider the 10-20 percent slopes on the west side of the
central ridge to be particularly steep, and that many lecal subdivisions have been developed on
steeper ground. He stated he believes fire risk can be reduced by seiting dwelliings and decks
well back from the top of the slopes. The applicant also submitted several letters from Mr.
Marshall, discussed in the findings above, identifying measures to be implemented in The Tree
Farm. However, as discussed above, the Hearings Officer has found the applicant’s wildfire plan
does pot adequately identify what NFPA standards are applicable to Tree Fanm lots and

dwellings, how and by whom those standards will be implemented and enforced, and what
would be the relative rale of the developer and the HOA in implementing the wildfire plan.

For the foregoing reasons, the Hearings Officer finds that without an adequate wildfire plan, the
applicant alse has not demonstrated the site and configuration of Tree Farm 1 sufficiently
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address predicted wildfire behavior affecting residential lats and dwellings. | also find it is neither
feasible nor appropriate for me {o craft conditions in an effort {o make the applicant’s proposal
approvable.

For the foregoing reasons, the Hearings Officer finds the applicant has falled to
demonstrate the site for Tree Farm 1 is suitable for the proposed use considering natural
hazards.

Natural Resource Values. The Hearings Officer finds natural resources on the site of Tree
Farm 1 consist of native vegetation including predominantly shrub-steppe vegetation, scattered
rock outcrops, and wildiife habitat including the Tumalo winter deer range in the most
southwestern portion of the site within the RR-10 and WA Zones.

a. Vegetation. The majority of the site (77%) will be maintained in permanent open space. As
discussed above, the record indicates the applicant has undertaken regular brush culting and
tree thinning for purposes of fire fusl reduction and intends that such vegetation management
will continue within the Tree Farm 1 open space tract In addition, the applicant proposss that
each lot in Tree Farm 1 will have a designated building envelops in which the dwelling must be
constructed, preserving native vegetation on the residential lots oulside the building envelopes.
As discussed in the findings below, the applicant’s wildlife expert testified that in her opinion,
management of vegetation on Tree Farm 1 for fire fuel reduction can and will be accomplished
in & manner consistent with preservation of wildlife habitat.

b. Rimrock and Rock Qutcrops. At the oulset, the Hearings Qfficer finds it is not clear any
rock outcrops in Tree Farm 1 qualify as “rinwock,” defined in Section 18.04.030 as 3 ledge or
outcropping of rock that “forms a face in excess of 45 degress.” In any case, the submitted
tentative plan and burden of proof statement for Tree Farm 1 indicate the applicant does not
intend to remove or alter existing rimrock or rock outerops.

¢. Wiidlife Habitat. The Hearings Officer finds Tres Farm 1 containg what are essentially two
categories of wildiife habital. The wesiern 40.5 acres of Tree Farm 1 are located in the Tumalo
winter deer range and are subject to the WA Zone established to protect it. The remaining
approximately 65 acres of Tres Farm 1 provide wildlife habitat typical of undeveloped land west
of Bend, but this habitat is not designated for special protection. Nevertheless, the applicant
proposes to protect this typical habitat in a manner similar to that required in the WA Zone.
Specifically, the ten Tree Farm 1 dwellings would be clustered in the northeast portion of the
site, all dwaliings would be built within a designated buliding envelope so as to preserve the rest
of the residential lots in a natural state, and no new fences would be established. In addition, the
Tree Farm 1 burden of proof states the applicant has removed some wire fencing on The Tree
Farm, and inlends to remove most of the remaining wire fencing and to eradicate and
revegetate most of the existing network of dirt logging roads. The Hearings Officer finds that
with these protective measures, the portion of Tree Farm 1 outside the WA Zone is suitable for
Tree Farm 1 considering the typical wildlife habitat outside the winter deer range.

The tentative plan for Tree Farm 1 shows that all of the 40.5 acres within the WA Zone and the

winter desr range would be maintained in permanent open space with the exception of 0.6

acres of right-of-way for a small segment of Tres Farm Drive. No dwellings and ne part of the
trail system would be located in this part of Tree Farm 1. Therefare, the Hearings Officer finds
the impacts from Tree Farm 1 on the winter deer range would be limited to use of Tree Farm
Drive and vegetation management practioss for fire fuel reduction.
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The stated purpose of the WA Zone in Section 18.88.010 is {o "conserve important wildlife
areas” while permilting “development compatible with the protection of the wildlife resource.”
Therefore, the Hearings Officer finds the profective measures established in the WA Zone are
intended 1o accomplish those dual purposes. As discussed in the WA Zone findings, | have
found Tree Farm 1 will satisfy all applicable WA Zone criteria. Nevertheless, in ifs August 18
and December 11, 2014 comments on the applicant’s proposal, ODFW argued The Tree Farm
will not protect the Tumalo winter deer range for the following reasons:

s development of residences in the winter deer range will conver native forest and
upland habitats into built structures, including roads, resulting in permanent loss of
habitat

s homeowners will be gllowed 1o remove habitat on their homesites:
e deer migration corridors will be blocked by dwellings;

s trails and open space will promote low impact recreational use — e.g., bicycling,
walking, and wildlife viewing ~ that will interfere with deer use of winter range if they
are hot sufficiently dispersed inthe Tree Farm; and

s the applicant has not identified mitigation measures demonstrating “no net loss” of
hahitat pursuant to ODFW’s administrative rules.

At the outset, the Hearings Officer notes no dwellings are proposed in the WA-zoned portion of
Tree Farm 1, and thersfore the impact of dwellings addressed by GDFW will not occur in Tres
Farm 1. In addition, | find ODFW's habitat mitigation policy, which includes the "no net losg’
standargd, does not establish approval ariteria for quasi-udicial land use decisions unless they
invoive Incal government land use reguiations that require habitat mitigation, or proposed plan
amendments of zong changes relating to habitat protection. QAR 835-415-0015 and QAR 835-
415-0020. | find neither exception applies here. Finally, | find ODFW's concerns about low-
impact recreational use on trails and in open space are not relevant to Tree Farm 1 because no
part of the trail system would be located in Tree Farm 1. Conssquently, | find the only relevant
wildlife issues are development and uss of the segment of Tree Farm Drive in Tree Farm 1, and
management of the WA-zoned open space for fire fuel reduction.

LandWatch submitted an article from the USFS Pacific Northwest Research Station (FNWRGS)
entitled “Science Findings’ generally addressing the potential impact of residential development
on mule deer winter range and migration corridors. The arficle reviews the work of Jeff Kiing, a
research forester with PNWRS, on general deer migration patterns in Deschutes County, and in
particuiar on anticipated effects on deer migration from potential future development of the
Cascade Timberlands property west of The Tree Farmy. The article concludes by listing “land
management implications” for such development, including recommendations that resource
managers work with landowners to consider proteclive measures such as conservation
easements to protect winter deer range and migration corridors,

and was prepared by Dr. Wendy Wente, an ecologist and biologist with Mason, Bruce and
Girard Natural Resocurce Consultants (MB&G). The WMP includes an overview of The Tres

T ODNFW also raised concems ‘about & proposed pond.in The Tres Farm. Howsver, iy her letter dated
Uctober 10,2014, Dr. Wente stated the pond has been removed from The Tree Famm proposal,
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Farm property, Dr. Wenie's methods for investigation and identification of existing wildlife
habitat and use, her assessment of the habltat and wildlife use thereon based on her
investigation, & number of specific mitigation and conservation measures, and her opinion
regarding wildlife habitat on the portion of The Tree Farm zoned WA, including residential lots
and open space fracts. The WMP's assessment and recommendalions concerning the
residential Iols are addressed in detail in the Hearings Officer's decisions in Tres Farms 4 and 8
which propose dwellings in the WA Zone.

At page 8 of the WMP, Dr. Wente identified “general wildlife utilization trends” for mule deer on
The Tree Fanm in relevant part as follows:

“Mule Deer Habitat and Migration Corridor.

Deschutes County has designated the Tree Farm West property fthe part of The
Tree Farm located in the WA Zone] within the PSA {The Tree Farm] (Figure 1} as
a mule deer winter range (WA Zons), and deer are also known fo migraie
through the arca. Throughout the field investigation, the MB&G biciogist
observed signs of diffuse migration through the respective understories of
Ponderosa Pine Forests West and Fast, Wildlife species, especially ungulatss,
frequently use the PSA in it entirsly as evidenced by the presence of deer signs
at sample plots and other areas throughout the property. These forested habifats
provided minimal evidence of bedding, but they showed signs of significant
wildlife use as foraging and corridor habitat, Numerous signs of up-gradiant and
down-gradiant trailsftracks suggest that forested areas within and throughout the
P84 serve as diffuse corridors for traveling to resources located outside of the
PSA and for accessing forage and possibly waler rescurces. Key areas identified
as travel coridars for deer included the dry draw and parallel minor rdges
running northeast to southwest belween plots H8 and H9 (Figure 2). This corridor
extends northward along the property boundary where i paraliels Tumalo Creek.
Deer are also likely using corridors where they would experience lower gradients,
such as along the existing road fo the south of plot H7, to move between the
Tumalo Creek riparian corridor and upland areas to the eas! {oulside of the WA
Zone) that provide bunchgrass and antelope bitferbrush forage. Therefore, the
MBAG bivlogist was able to carroborate the WA Zone designation within the FSA
relative to mude deer habitat and use.” (Bold emphasis in original.)

Based on the figures and photographs in the WMP, the Hearings Officer understands Dr. Wente
to conclude mule deer use and travel corridors are sufficiently diffuse on The Tree Famm
property that deser currently move across the southern portion of Tree Farm 1 and will continue
to do so. Based on Dr. Wente's opinion, | find desr would cross the proposed segment of Tree
Farm Drive in Tree Farm 1.

Dr. Weante also submitted a letter dated Qctober 10, 2014 responding to ODFW's concems in
relevant part as follows:

"ODFW commenied that the vser migralion coridrs ‘vould be compielely
eradicated or substantially cut-off sicl, forcing deer to move lhrough the
development > * 7" The Tree Farm RR-10 parcel, which is overlain by the deer
winter range WA rone, is approximalely 393 acres in size. The development plan
proposes approximately 30 acres of lots and road right-of-way (combined} within
the RR-10 parcel. This maintains the remaining approximately 363 acres {82%;)
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as o’@&;gimf@d open space. The DCC 18 88 050(D)(2) requires the relention of
80% of an RR-10 zoned area with & WA rzone as open space, thus this
development far exceeds the proportion of opsn space required by the code fora
cluster development within a WA Fone. In addition o providing more open space
than required by the code for deer winter range on RR-10, the development team
sefected a design configuration that would aintain wildiife corridors throughout
the open space. The plan provides an extensive corridor slong the western
boundary, preserving an area where desr would be expected o continue ulilizing
the Tumalo Cresk drainage. The two pods of the cluster development that fall
within (TF5) or partially within (TF4) the RR-10 zone are also configured fp
provide an additional north/south corridor following the natural lay of the land.
Finally, the configuration of the development plan supporis east/west deer
movement patterns along the southern portion of the RR-10 zone. This area
is clearly maintained as a corridor of habitat between the road [Skyliners
Road] and the southernmost cluster [in Tree Farms 3 and 8. These
carridors, and the open space in general, will continue to provide space for
deer fo move across and fo utilize the wildiife habitat provided by the WA
zone on the RR-18." (Bold emphasis added)

The Hearings Officer understands the above-emphasized language fo mean Dr. Wente
concluded the proposed open space in the southemn portion of The Tree Farm and Tree Fam 1,
including the portions of Tree Farm Drive located therein, would not create a barrier to deer
movement or habitat use in that area. The tentative plans for The Tree Farm indicate, and my
site visit ohservations confirmed, that there are a number of existing ditt roads in this area of
The Tree Farm as well as on the southem portion of the adiacent Miller Tree Farm property to
the sast. The record also indicates these roads and the existing dirt traills in The Tree Farm
have been, and currently are, used by members of the public. In other words, human use of this
habitat already is occurring. The applicant proposes to obliterate and revegetate some of the
existing dirt roads in an effort to restore habitat and reduce human use thereon. The applicant
also proposes fo remove much of the existing wire fence on The Tree Farm property which will
reduce the physical barriers to deer movement on the property.

The Hesarings Officer finds development of The Tree Farm and construction of Tree Farm Drive
are likely to increase vehicular traffic in the southern portion of The Tree Farm over historic and
current use of the existing dirt roads and traiis. Nevertheless, considering the relatively low
volums of traffic predicted for Tree Farm Drive at buildout — 476 ADTs — | find the presence of a
segment of Tree Farm Drive in Tree Farm 1 will not interfere with use of the winter deer range in
general or migration corridors therein in particular,

At the public hearing, the Hearings Officer questioned whether ongoing management on The
Tree Farm for fire fuel reduction can be underaken consistent with the conservation of the
Tumalo winter deer range. in response, the applicant submilted a letler dated December 5,
2014 from Dr. Wente stating the WMF and the applicant’s fire plan “are designed to provide a
coordinated solution o serve two goals that can in some cases be in conflich maintaining the
quality of waidiafe habitat while also reciucmg the risk of wildfire.” Specifically, Or
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cortinuation of the treatmentq aiready practiced by Miller Tree Farm on The Tree Farm
property. Dr. Wente stated that in her opinion the proposed fuel reduction treatmants would not
interfers with conservation of the winter deer range for three reasons: (1) The Tree Farm open
space provides good winter deer range habitat in spite of historic and ongoing fuel reduction
treatments thereon; (2) the fuels management techniques will simulate the effects of small-scale
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wildlife which is an imporiant component of a healthy ponderosa pine ecosystem; and (3}
regular brush cutting and removal of juniper trees encourages the growth of forbs that make up
much of the winter forage for deer. However, as discussed in the findings above and in my
decisions in Tree Farms 2, 3, 4, and 5, | have found it may be necessary to implemsnt more
aggressive fusl management methods, such a8 clearing vegetation downslope from ridgetop
dwellings, in order to reduce the fire risk for those dwellings to a sufficient degree that Tree
Farm 1 is suitable for the proposed cluster/PUD and will be compatible with surrounding lands. |
have found some of this clearing may need to occur in The Tree Farm's open space tracts inthe
WA Zons. | find the WMP does not appear io contempliate or address the impacts o wildlife
habitat from, that additional fuel reduction.

Finally, the WMP includes at pagss 9-12 a number of habitat mitigation and conservation
measures. These measures are described as dwelling siting and fencing consistent with the WA
Zone not allowing uses prohibited by Title 18, and several specific measures addressing
vegetation monitoring, removal of non-native species and juniper, preserving ponderosa pine
rees and downed logs, and keeping dogs on leash, However, the Hearings Officer finds WMP
suffers from the same lack of detall and clarity as the applicant’s wildfire plan, particular
concerning when, how, and by whom these measures will be undertaken, how their success wil
he measured, and how and by whom they will be enforced. Rather, for the most part the WMP
states simply that certain things “will be done” or "will comply.” | find that to be effective, and to
assure compliance with this conditional use approval criterion, the WMP must include more
detail, such as an action plan that identifies specific roles and responsibilities for the developer
and HOA, describes how and when the developsr will hand off to the HOA, and what specific
measures will be undertaken consistent with the wildfire plan to assurs more aggressive fuel
reduction measures, I required, will not interfere with deer use of the winter range and migration
coridors, As with the wildfire plan, | find it is neither feasible nor appropriate for me o craft
conditions of approval in an sffort to make the applicant’'s WMP adequats,

For the foregoing reasons, the Hearings Officer finds the applicant bas falled to
demonsirate the site for Tree Farm 1 is suitable for the proposed use considering natural
respurce values.

B. The proposed use shall be compatible with existing and
projected uses on surrcunding properties based on the
factors listed in DCC 18.128.015{A}.

FINDINGS:

Existing and Profected Uses. Existing and projected uses on surrounding properties are
discussed in the findings below.

1. East: immediately to the east is vacant land zoned UAR-10 and owned by Miller Tree Farm.
The Hearings Officer finds that in the short term this property could be developed with ten-acre
residential lots or with smaller lots through PUD approval In the longsr ferm, because this
property is mciuded in the urban area reserve, it may be brought mtcs the Bend UGS and

himits are thsee pubizc scmeis aﬁd Northwes’t Cmsamg a mixed use davaio;:sment mciudmg
urban-density residential, commercial, and light industirial development. The Hearings Officer
finds these uses will continue in the future. The applicant's burden of proof states, and | agres,
that the design of The Tree Farm, with its clustering of dwellings and large swaths of open
space, will be compatible with surrounding lands to the east by placing the dwellings closest to
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the UGB and by serving as a permanent transition between the urban and urbanizable lands {o
the east and Sheviin Park and forest {ands the west.

2. West. To the southwest is the porlion of the DNF planned and managed for scenic views and
recreation, including the “Phil's Trail" mountsin biking trail network. Immediately to the west is
Sheviin Park, a 652-acre regional park owned and managed by the park district and which
includes developed amenities, large areas of open space, and an extensive trail system. The
Hearings Officer finds it is reasonable to assume these uses will continue in the future. Farther
io the west and northwest are private forest lands including the approximately 33,000-acre
Cascade Timberlands property and several smaller parcels. Evidence in the record concerning
current uses on these lands is scant, so | have found it appropriate for purposes of the suitability
critenia addressed above to assume existing uses include those permitted outright in the F-1
Zone, including some timber harvest. However, as noted above, | am aware long-term plans for
the Cascade Timberlands holdings have included a mix of timber preduction, protection of
scenic views, and recreation.

The Hearings Officer has found Tree Farm 1 will not cause a significant change in, or
significantly increase the cost of, accepted forest practices on nearby lands devoted to forest
use. The Hearings Officer has found Tree Farm 2 will not cause a significant change in, or
significantly increase the cost of, accepted forest practices on nearby lands devolsd to forest
use. However, as discussed in the findings above, | have found the applicant fallsd to
demonstrate the site for Tree Farm 2 is suitable for the proposed cluster/PUD considering
natural hazards and natural resource values due to deficiencies in the wildlife plan and wildiire
plan., The question, then, is whether those suitability findings mean Tree Farm 2 will be
incompatible with current and projected uses on public and private forest lands to the west and
southwest. | find the primary concerns about incompatibility are the risk of a fire spreading into
and from The Tree Farm, and the lack of an adequate wildfire plan and implementation of that
plan making that risk higher. | believe it is feasible for the applicant lo develop an adequate
wildfire plan, but unless and until the applicant does so, | find Tree Farm 2 is not compatible with
existing and proposed uses on Sheviin Park and nearby forest lands.

3. South. To the south across Skyliners Road is The Highlands at Broken Top PUD zoned
UAR-1D and including 37 ten-acre residential lots and open space. Farther to the south is the
Tatherow destination resort including residential lots, open space, & golf course and clubhouss.
The Hearings Officer finds these uses will continue in the future, although because it is zoned
UAR-10, The Highlands at Broken Top has the potential to be brought into the Bend UGB and
redeveloped at urban density. 1 find Tree Farm 1 will be compatible with surrounding lands fo
the south because they are developed with uses similar to what is proposed for The Tree Famm
= g, rural residential subdivisions,

3. North. To the north are large vacant parcels zoned UAR-10, one of which is 370 acres in size
and owned by Rio Lobo. The Hearings Officer finds that in the short term these lands could be
developed with ten-acre lots or with smalier lots through PUD approval in the longer term,
because these lands are included in the urban area reserve, they may eventually be brought
into the Bend UGE and developed al urban density.

Rio Lobo argues The Tres Farm and Tree Farm 1 are not compatible with future development of
its property for two reasons. First, in his letter dated December 11, 2014, Ric Lobo's attormey
Myles Conway stated the applicant's proposal to create a private road system in The Tree
Farm, and to stub off Sage Steppe Drive in Tree Farm 1 at the boundary of Rio Lobo's property,
will not be sufficient to support additional through traffic generated by future development of Rio
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Lobo’s land. As discussed in the findings above addressing the adequacy of transportation
access, Rio Lobe's traffic engineer predicted that builidout of Rio Lobo's 376-gere property at
urban density would include 1,100 dwellings units generating over 8,000 ADTs. Mr. Conway
argues Section 17.36.020(B) requires the applicant to dedicate and construct a public road from
The Tree Farm's shared boundary with Rio Lobo's property to Skyliners Road to faciiitate future
development of Rio Lobo's property. The Hearings Officer disagress. As discussed in the
subdivision and PUD findings below, | have found the applicant is permitted to develop The
Tree Farm with private roads. In addition, | have found Section 17.36.020(B) of the subdivision
ordinance does not require the applicant to dedicate or construct a public road between the Rio
Lobo property and Skyliners Road becauss nong is necessary to accommodaie present and
future through traffic generated by The Tree Farm andfor development of Rio Loba's property
with its current UAR-10 zoning.?

Second, Mr. Conway argues The Tree Farm and Tree Farm 1 are not compatible with projected
uses on Rio Lobo's property because the majority of Tres Fanm dwellings are proposed to be
clustered along or near Rie Lobo's southern boundary, and the applicant proposes only one
street connection between the properties, the future extension of Sage Steppe Drive. In his
January 8, 2015 submission, Mr. Conway asseris this canfiguration will “adversely affect future
development of the Rio Lobo property” and these proposed Tree Farm homesites “should be
subjected to additional setbacks from applicant’s northern property boundary to compliance with
the compatibility provisions.” Mr. Conway argues Tree Farms 1 through 4 must be reconfigured
to provide a future road connection at least every 400 feet along the Rio Lobo property
boundary, relying on Section 17.36.140(B){3)(c). Howsver, as discussed in the findings helow,
the Hearings Officer has found Section 17.36.140(B}(3){(z) of the subdivision crdinance is not
applicable to Tree Farm 1, and thersfore the applicant is not required to provide more than one
future road connection along the northern boundary of The Tree Farm.

Rio Lobo's property and the vacant Miller Tree Farm property adiacent to Tree Farm 1 are
zoned UAR-10 and abut the Bend UGBB. Conseguently, the Hearings Officer finds the nature
and timing of development on these two properties likely will depend on whether and when they
are brought into the UGE and when Skyline Ranch Road, a designated collsctor, is dedicated
and developed north of its current terminus near Skyliners Road. Annexation of these properties
into the UGE could allow the urban-density devsiopment contemplated in Rio Lobo’s traffic
study. Howsver, | find that as long as the properties remain in the urban area reserve,
development will be at much lower density. The applicant’s burden of proof states The Tree
Farm was concaived as a permanent transition area between urban and urbanizable land to the
east and Sheviin Park and large areas of forest to the west That transition is created by
clustering most of the dwellings in the UAR-10 zoned portion of The Tres Farm, including all of
the dwellings in Tree Farm 1, and placing most of the open space on the RR-10/AWA-zoned
property near Sheviin Park and forest lands. For these reasons, | find that regardiess of the
ultimate development density on the Rio Lobo and Miller Tree Farm properties, the transition
area created by The Tree Farm cluster/PUDs will be compatible with their development.

be willing 1 commit fo the dedication of public read right-of-way in a mutually agreed upon location
across the adjacent Miller Tree Farm property in the event Rio Lobo obtains county lend use approval for
sither a destination resort or a 37-ot subdivision or PUD on its adjacent property. That dedication would
he to aliow Rio Lobo to construct the segment of Skyline Ranch Road from the Rio Lobo property across
the Miller Tree Farm properly to the recently constructed NorthWest Crossing Drive/Skyline Ranch road
intersection adjacent o the new Pacific Crast Middie School.
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Opponent LandWatch arguss the applicant mischaracterizes The Tree Farm as creating a
“ransition area’ because “there are no urban uses for a substantial distance to the east” and
therefore the applicant’s proposal represents “an isolated pocket subdivision thal doesnt
provide a transition o anything.” The Hearings Officer disagress. The properties east and north
of The Tree Farm are zoned UAR-10 and therefore are planned and zoned for eventusl
inclusion in the Bend UGB and urban-density development. That these properties ars
undeveioped does not change the fact that they are urbanizable lands and ultimately may be
developad at much higher density than The Tree Farm. Accordingly, | find the characterization
of proposed The Tree Farm as a "transition area’ is accurate.

For the foregoing reasons, the Hearings Officer finds Tree Farm 1 will be compatible with
existing and projected uses on surrounding lands to the north, east and south, but will not be
compatible with Sheviin Park and forest lands to the west because of deficiencies in the
applicant's wildfire plan and WMP.

. These standards and any other standards of DCC 18.128 may
be met by the imposition of conditions calculated to insure
that the standard will be met.

FINDINGS: As discussed throughout this decision, the Hearings Officer has recommended that
if the applicant’s proposal is approved on appeal, such approval should be subject to conditions
of approval designed to assure compliance with applicable standards and criteria.

1. Section 18.128.040, Specific Use Standards

A conditional use shall comply with the standards of the zone in
which it is located and with the standards and conditions set forth in
DCC 18.128.045 through DCC 18.428.370.

FINDINGS: Compliance with the specific use standards for cluster developments in Section
18.128.200 is addressed in the findings immediately below.

. Section 18.128.200, Cluster Development (Single Family Residential
Uses Only}

A, Such uses may be authorized as a conditional use only after
consideration of the foliowing factors:

FINDINGS: The Hearings Officer finds the language of this paragraph means the faclors
discussed in the findings below do not establish specific approval standards for Tree Farm 1,
but rather identify issues | must consider.

1. Nead for residential uses in the immediate area of the
propossd development.

FINDINGS: The applicant addressed this factor by submitting as Exhibit "K" to its burden of
proof reports identifying the homes, lots and land currently for sale, pending sales, and actual
sates during the past 12 months in developments in close proximity to The Tree Farm. These
devslopments include NorthWest Crossing, Shevlin Commons, The Highlands at Broken Top,
Tetherow, and Sheviin Meadows. The report also includes a copy of the June 12, 2014 "Bration

Tree Farm 1, 247-14-000242-CU, 247-14-000243-TF Page 48 of 116



Report,” a monthly compilation of data on residential sales complied by the Bratlon Appraisal
Group. The staff report summarizes the reports in Exhibit K" as follows:

“Out of a total of 131 Jistings, 81 fots have sold in the past year and nine sales
are pending. This transiates to 7.8 sales per month. As of the time of the reports,
the applicant indicates a standing inventory of 41 properties on the markel, or
just under 8 % months inventory. The gpplicant notes that since January 2014,
the number of sales and pending sales has increased to an average of nearly ten
per month. Assuming current activity levels, the applicant concludes there is just
over a 4 month supply of inventory on the market.

Out of a tolal of 178 single-family home listings priced up to $2,000,000 118
homes have sold in the past year and 29 are pending, absorbing inventory af just
over 12 sales per month. Standing inventory includes 33 hames on the market -
a dozen of which are either under construction or fo-be-built - providing fewer
than three months of single-family homes on the market "

Opponents Connie Peterson and Christine Herrick argue the applicant should have identified
and addressed the need for affordafie housing. The Hearings Officer understands these
concerns. However, | find use of the broad term “residential uses” in this factor does not specily
or require analysis of any particular types of housing.

For the foregoing reasons, the Hearings Officer finds the applicant has demonsirated there is &
need for residential uses in the immediate area of The Tree Farm, and the proposed dwellings
in Tree Farm 1 will address that nesd.

2. Environmental, social and economic impacts likely to
result from the development, including impacts on
public facilities such as schools and roads.

FINDINGS:

Environmental Impacts. Tree Farm 1 is configured so that the ten proposed dwellings and
most of the roads that will serve them are clustered on relatively level, sparsely treed land in the
northeast cormner of the development in the UAR-10 Zone, The remainder of Tree Farm 1 will be
oreserved as open space with the exception of a small area near the southern properly
poundary on which a segment of Tree Farm Drive will be constructed. The applicant proposes
fo establish bullding envelopes on each residential lot in which dwellings must be constructed.
Remaining land on the residential lots and the open space tract would be maintained in its
natural state except for periodic removal of juniper trees and brush culting required for fire fus!
reduction. As discussed in the findings above, the Hearings Officer has found Tree Farm 1 will
not interfere, and will be compatibie, with accepted forest practices on nearby public and private
forest lands. However, | also have found the applicant falled to demonstrate the site for Tree
Farm 1 is suitable for the proposed cluster/PUD considering wildlife habitat and wildfire hazards
due to deficiencies in the applicant’s wildfire plan and WMP.

in his December 11, 2014 letler, Paul Dewey argues consideration of environmental factors
must not be based on a comparison of the impacts of clustering vs. development of The Tree
Farm property with the maximum five dwellings that would be permitted under its current
corfiguration and zoning, or with alternate development patterns such as a traditional
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subdivision with 10-acre lots and dwellings spread throughout the 533-acre property. His letter
gosson lostale

“There are apparently only five lots, so the current alternalive would be five
houses. Though the roning allows a houss on a 10-acre parcel, there is no basis
{o conclude that 50 10-acre lots can be created here.” {Underscored emphasis
added )

The Hearings Officer disagrees. | find there are reasons fo find a traditional subdivision with ten
i0-acre lots could be approved on each of the five Tres Farm legal lots. First, a similar
development ~ The Highlands at Broken Top - was approved immediately south of The Tree
Farm. Although this subdivision technically is a PUD, ¥ it was approved with 37 mostly ten-acre
lots on land zoned UAR-10 and adjacent to a large open space area abulting the DNF. Second,
traditional subdivisions do not require conditional use approval in the RR-10 and UAR-1Q
Zones, They are subject o the 10-acre minimum lot size in those zones, and o the subdivision
standards in Title 17. As discussed in the findings below concerning compliance with Title 17,
the vast majority of those standards ave clear and objective design standards. The exceptions
are the subjective and discretionary standards in Ssction 17.168.100 that require the develaper
1o demonstrate the subdivision would establish orderly development and land use palterns in
the area, provide for the preservation of natural features and resources, and not create
excessive demand on public faciliies and services, and utilities. | find It is possible for the
applicant fo satisfy those standards with conditions of approval and with the above-described
revisions to its wildfire plan and WMP. Accordingly, | find there is nothing improper in comparing
the propose cluster/PUDs to the slternative of a traditional subdivision when weighing the
snvironmental impacts of The Tree Farm and Tree Famm 1.

LandWatch alse argues the applicant has failed to demonstrate The Tree Farm will not have
negative snvironmental impacts on Tumale Cresk. Again, the Hearings Officer disagrees. | find
potential impacts on Tumalo Creek would be limited to erosion and runoff from the west side of
the central ridge into the cresk, and | find the applicant's drainage plan, discussed in detall
elsewhere in this decision, demonstrates runoff will be contained on site.

Because the Hearings Officer has found the applicant failed to demonstrate the site for Tree
Farm 1 is sultable for the proposed cluster/PUD considering wildlife habitat and wildfire risk,
also find the applicant failed to demonstrate Tree Farm 1 adequately considers and addresses
this cluster development factor,

Social Impacts. The Hearings Officer has found the applicant demonstrated a need for
additional residential uses on the west side of Bend that The Tree Farm will address. Tree Farm
1 will cluster ten dwellings in the UAR-10 Zone relatively close to three public schools and
commercial and light-industrial uses in NorthWest Crossing, as well as possible future urbane
density development on the adjacent Rio Lobo and Miller Tree Farm properties, The
configuration will place approximately half of the Tree Farm 1 open space in the RR-10 and WA-
Zones ciosest 1o Sheviin Park and public and private forest lands to the west. As discussed
above, | have found the proposed configuration of The Tree Farm will provide a transiion

* The Cascade Highlands decision, inciuded in the record as an altachment to Antheny Raguing's
Movamber 17, 2014 memorandum, states "the 37 lots are all about 10 acres in size {with the exception of
proposed Lot 22 that will be 18.05 acres),” and “the remaining acrsage [approximately 20 acres] * * 7 will
be piatted as a separate iot” and designated "not & part” of the subdivision.
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Tree Farm and Tree Farm 1 to Sheviin Park and to the extensive “Phil's Trail” mountain biking
trail network in the DNF will facilitate use of these resources by Tree Farm residents,

LandWatch argues The Tree Farm will have negative social impacts on Sheviin Park. The
Hearings Officer finds this argument ignores the record. The park district submitted several
comments in support of The Tree Farm. The only concerns the park district expressed were the
need to refine the proposed trail alignments between The Tree Farm and Shevlin Park, and the
need to provide for off-street parking for trail access. In his December 11, 2014 comments,
Steve Jorgensen, the park district's Park and Traill Planner, stated that increasing public access
to the south portion of Sheviin Park “is a positive development” that will refleve some of the
current and future demands on the limited parking areas at the north end of Sheviin Park, and
will serve o discourage fransient camps on the southern portion of the park.

Mr. Jorgensen recommended several measures to facilitate trail access and off-street parking.
These would ocour on the adjscent Miller Tree Farm property. Specifically, Mr. Jorgensen
recommendsd the applicant dedicate a 20-wids ‘re-locatable floating’ public trail easement” to
the park district that abuts and runs paraflel fo the Skyliners Road right-of-way betwesn Crosby
Drive and the proposed intersection between Tree Farm Drive and Skyliners Road. He alse
recommended the applicant improve a new mountain bike trail within thal easement in order to
provide a connection between the existing West Bend Trail along Skyliners Road that
terminates on the east side of Crosby Drive and the proposed trait system in The Tree Farm,
The Hearings Officer finds that because it appears from the tentative plan for Tree Farm 1 that
this easement and the recommended improvements thereto would be located entirely within the
adjacent Miller Tree Farm property, | lack authority to require the easement and improvements
a3 a condition of approval for Tree Farm 1.

Economic Impacts. The applicant argues, and the Hearings Officer agrees, that The Tree
Farm’s clustered development patiern is the most cost-efficient manner in which to deveiop a
large rural tract, and much more efficient than providing public faciliies and services 1o widely
dispersed ten-acre lots. For example, clustering of dwellings requires shorter extensions of
streats and utilities required to serve residential lots. In addition, | find that if the applicant is able
to securs domestic water through connection to the City of Bend water system or the Avion
Water Company there will be no need for individual on-site welis, *

Public Facilities. Commenis on the applicant’s proposal from Peter Russell and George Kol
indicate no improvements to sxisting strests or intersections are necessary. No commeants on
road improvements were received from the city’s public works department. As discussed in the
findings above concerning the adequacy of transportation access to The Tree Farm, the
Hearings Officer has found the devslopment will not create an undue burden on affected
transportation facilities. Finally, as discussad in the findings below, incorporated by reference
herein, the Hearings Officer has found that providing domestic water to The Tree Farm and Tree
Farm 1 will not place an undue burden on oty water facilities.

* The applicant argues The Tree Famm also will provide economic benefits by having the HOA own and
myaintain PUD roads, thereby relisving the county of such maintenance expenses. Howaver, in his
comments on the applicant’s proposal, George Kolp noted that the county no longer is accepting roads
into its roadmaintenance network.

Tree Famm 1, 247-14-000242-CU, 247-14-000243-TF Page 51 of 118



Zchools. The UAR-10 zoned portion of Tree Farm 1 is located within the boundaries of the
Rend-La Pine School District®® As discussed above, three of the district’s schools ~ Miller
Elemantary, Summit High School, and the new Pacific Crest Middle School under construction -
are located within a mile of Tree Farm 1. The school district did not submit comments on the
applicant’s proposal. However, the Hearings Officer is aware the school district responds 1o
growth in student populations by expanding school capacity andfor adjusting school boundaries,
and typically requests that private subdivision streets be subject to public access easements to
facilitate school bus travel thereon. As discussed above, the applicant proposes to dedicate
public access easements over all private Tree Farm roads.

For the foregoing reasons, the Hearings Officer finds Tree Farm 1 will have positive social and
gconomic impacts.

3. Effect of the development on the rural character of the
area.

FINDINGS: Tree Farm 1 is located in a rural area west of the Bend UGB that is characterized
by, (@) large vacant parcels zoned UAR-10 to the east and north; (b} large UAR-10 zoned
parcels to the south across Skyliners Road with low-density residential development (The
Highlands at Broken Top) and a destination resort (Tetherow); (¢} Sheviin Park; and (d} tens of
thousands of acres of public and private forest lands to the west. The Hearings Officer has
found The Tree Farm will provide a transition between the urban and urbanizable lands to the
east and the vast resowrce lands to the west. The overall density of development in The Tree
Farm will be the same as in The Highlands at Broken Top. The proposed configuration of The
Tree Farm will cluster the majority of dwellings in the UAR-10 Zone and will locate the majority
of open space in the RR-10 and WA Zones. For these reasons, | find Tree Farm 1 will be
consistent with the rural character of the area.

4, Effect of the development on agricultural, foresiry,
wildlife or other natural resource uses in the area,

FINDINGS: The record indicates there are no agricultural uses in the arsa. As discussed in the
findings above, incorporated by reference hergin, the Hearings Officer has found Tree Farm 1
will not force a significant change in, or significantly increase the cost of, accepted forest
practices on nearby land devoted fo forest use, and will be compatible with such uses. With the
exception of vegetation management for fire fuel reduction, the applicant proposes to refain all
existing vegetation on The Tree Farm open space tracts as well as on the portions of the two-
acre residential lots outside the designated building envelopes. The applicant proposes to site
dwellings on relatively level ground, thus minimizing the need for significant excavation and fill
and to sits the private roads to minimize steep slopes and road cuts. Finally, as also discussed
above, the Hearings Officer has found Tree Farm 1 will comply with all applicable requirements
in the WA Zone. However, | have found the applicant falled to demonstrate its site is suitable for
the proposed cluster/PUD considering wildiife habitat because of deficiencies in the WMP.

For the foregoing reasens, the Hearings Officer finds Tree Farm 1 will not have a negative effect
on agriculture or forestry. However, | have found the applicant failed to demonstrate Tree Farmn

2 The record indicates the RR-10 zonaed portion of the Tree Farm is located in the Redmond School
District. The applicant’s burden of proof states the applicant will regusst that the Bend and Redmond
schoot districts allow the thirteen Tree Farm homaesites in the Redmond School District to be transfered
to the Bend-La Pine Schod! District,
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1 will not have a negative sffect on wildlife habitat in the winter deer range. Therefore, | find
Tree Farm 1 does not satisfy this criterion.

B. The conditional use shall not be granted unless the following
findings are made:

1. All development and alterations of the natural
landscape, will be limited to 35 percent of the fand and
at least 65 percent shall be kept in open space. In
cases where the natural landscape has been altered or
destroved by a prior land use, such as surface mining,
dam construction or timber removal, the County may
allow reclamation and enhancement of the open space
area if enhancement creates or improves wetlands,
creates or improves wildlife habitat, restores native
vegetation or provides for agricultural or forestry use
of the property after reclamation,

FINDINGS: The Hearings Officer has found the WA Zone's 80-percent open space reguirement
must be met entirely within the WA-zoned portion of Tres Fanm 1. Because 38.9 acres of the
40.5 acres of Tree Farm 1 in the WA Zone will be preserved as permanent open space, the
applicant’'s proposal satisfies the WA Zone standards. With respect to the 65-percent open
space reguirement in this paragraph, the applicant’s burden of proof states 81.1 acres of the
105 3-acre Tree Farm 1 (77 percent of the site) will be in open space, satisfying this standard.

2. The area not dedicated to-open space or commonn use
may be platted as residential dwelling lots or parcels
that are a minimum of two acres and a maxbnum of
three acres in size. Thelr use shall be restricted to
single-family use. Single-family use may include
accessory uses and County authorized home
occupations. Uses permitted in the open space area
may include the management of natural resources,
{rail systems or other outdoor uses that are consistent
with the character of the natural landscape.

FINDINGS: The applicant proposes that Tree Farm 1 will have fen 2-gore residential lots with
single-family dwellings consfructed within designated building envelopes. The applicant
proposes that the dedicated open space fracts will be managed for trall systems, wildlife habital,
and forest management consistent with preservation of wildlife habitat and the reduction of fire
fuels. For these reasons, the Hearings Officer finds Tree Farm 1 satisfies this eriterion.

& in the Wildlife Area Combining done, in addition to
compliance with the WA 2zone development
restrictions, uses and activities must be consistent
with the vequired Wildlife Management Plan. The Plan
shall be approved i it proposes all of the following in
the required open space area:

FINDINGS: As discussed in detail in the findings above, the Hearings Officer has found the WA
Zone requirements apply only to the portion of Tree Farm 1 zoned WA, Therefore, | find it is
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applicable only to the 40.5 acres of open space and road right-clway in Tree Farm 1 zoned
WA, The applicant’s WMP proposes that uses in the open space tracts in Tree Farm 1 will be
limited to management of vegetation for fire fuel reduction and winter range habitat conservation
as well as low-intensity recreation uses such as pedestrian and bicycle tralls. Thereofre, 1 find
the proposed uses and activities in the open space tract will be consistent with the WMP.
However, as discussad above, | have found the WMP does not adequately address potential
impacts on wildlife habitat from more aggressive fire fuel reduction thal may be required to
protect ridgetop dwellings from wildiand fire.

& Preserves, profects and enhances wildiife
habitat for WA zone protected species as
specified in the County Comprehensive Plan
{DCC Title 23); and

FINDINGS: The portion of Tree Farm 1 in the WA Zone consists of 39.8 acres of open space
and 0.6 acres of right-of-way for Tree Farm Drive. As discussed in detail in the findings above,
incomporated by reference herein, the Hearings Officer has found the applicant failed o
demonstrate the site for Tree Farm 1 is suitable for the proposed cluster/PUD considering
wildlife habitat because the WMP iz deficient in not addressing potential impacts on habitat from
more aggaressive fire fuel treatments that may be reguired for ridgetop dwelliings to reduce the
risk of fire. However, | have found on the basis of the WMP that deer will continue to use the
habitat in the open space area for browsing, and the segment of Tree Farm Drive will not
sbstruct the existing deer migration corridor across the southern portion of Tree Farm 1.

b Prohibits golf courses, tennis courts, swimming
pools, marinas, ski runs or other developed
recreational uses of similar intensity. Low
intensity recreational uses such as properly
located bicycle, equesirian and pedestrian
trails, wildife viewing areas and fifness courses
may be permitted; and

FINDINGS: The only developed recreational use the applicant proposss for the Tree Farm 1
open space is the pedestrianvbicycle trail system. The Hearings Officer finds this is a low-
intensity use permitted by this paragraph.

e. Provides a supplemental, private open space
area on home lots by imposing special yard
sethack of 100 feet on yards adjacent to
required open space areas. In this yard, no
structures other than fences consistent with
DCC 18.88.070 may be constructed. The size of
the yard may be reduced during development
review if the County finds that, through the
review of the wildlife management pian namrai

T landscaps  profection or wiliiife valuss wl
achieve egual or greater protection thmugh the
approval of a reduced setback. in granting an
adjustment, the County may require that a
spacific building envelops be shown on the
final plat or may impose other conditions that
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assure the natural resocurce values relied upon
fo justify the exception to the special yard
requirements will be protected.

FINDINGS: The tentative plan for Tree Farm 1 shows none of its ten proposed residential lols i
adiacent to the open space within the WA Zone. Therefore, the Hearings Officer finds this
criterion is not applicable. Nevertheless, the applicant has proposed building envelopes for all
residential lots in The Tree Farm including the ten lofs in Tree Farm 1. Those building envelopes
show sethacks of at least 100 feet between the adjacent UAR-10 zoned open space and the
building envelops.

d. Off-road motor vehicle use shall be prohibited
in the open space area.
FINDINGS: The applicant's burden of proof states no offroad motor vehicle use will be
permitted in the open space tracts, The Hearings Officer finds the applicant will be required as a
condition of approvat to prohibit off-road vehicle use on the Tree Farm 1 open space tract, and
to enforce that prohibition, through the development's CC&Rs.

& Adeguate corridors on the cluster property to
allow for wildlife passage through the
davelopment.

FINDINGS: As discussed in the findings above concerning compliance with the gensral
conditional use standards in Chapler 18,128, the applicant’s WMP identified several exisling
migration corridors in the winter deer range on The Tree Farm, including north-south corridors in
the western portion of The Tree Farm outside the boundaries of Tree Farm 1, and an east-west
porridor along the southern part of Tree Farm 1 running parallel to Skyliners Road. Based on the
WMP, the Hearings Officer has found the open space tract and the small segment of Tree Farm
Dirive in the WA-zoned portion of Tree Farm 1 will not creale a barrier to deer migration along
this existing corridor, and therefore { find this existing corridor will allow for wildlife passage as
reguired by this criterion.

4. A&ll tots within the development shall be contiguocus fo
ong another except for occasional corridors to allow
for human passage, wildlife travel, natural features
such as a stream or biuff or development of property
divided by a public road which shall not be wider than
the average lot width, unless the Planning Birector or
Hearings Body finds that special chroumstances
warrant a wider corridor.

FINDINGS: The tentative plan for Tree Fanm 1 shows all ten residential lots will be conliguous
sxcept for the infervening rights-of-way for Ridgeline and Sage Steppe Drives. Therefore, the
Hearings Officer finds Tree Farm 1 satisfies this criterion.”

% The record indicates the only gap between residential lots within The Tree Farm — other than those
created by roads — I8 proposed between Lot 37 in Tree Farm 4 and Lot 43 in Tree Farm § The WMP
indicates this'gap islosated at a natural-topographic break-and existing wildlife corridor between Tumalo
Cresk and the higherground on the subject property.
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8. All applicable subdivision or partition requirements
contained in DCC Tite 17, the Subdivision/Partition
COrddinance, shall be met.

FINDINGS: Compliance with the applicable oriteria In Tille 17 i3 addressed in the findings
below,

8, The total number of units shall be established by
reference fo the iot size standards of the applicable
zoning district and combining zones.

FINDINGS: The RR-10, UAR-10 and WA Zonss establish a general density of one dwelling per
ten acres. The applicant proposss ten residential lots on the 105.3-acre Tree Farm 1 property,
therefore satisfying these standards.

7. The open space of the proposed development shall be
platted as 2 separate parcel or in common ownership
of some or all of the clustered lots or parcels. For any
open spacs or common area provided as g part of the
cluster development, the owner shall submit proof of
deed restrictions recorded in the County records. The
deed restrictions shall preclude all future rights to
construct a residential dwelling on the lol, parcel or
tract designated as open space or common area for as
fong as the lot, parcel or tract remains oulside an
urhan growth boundary. The deed shall also assure
that the use of the open space shall be continued in
the use allowed by the approved cluster development
plan, uniess the whole development is brought inside
an urban growth boundary. If open space is to be
owned by a2 homeowner's association or if privats
roads are approved, a homeowner's association must
be formed to manage the open space andfor road
areas. The bylaws of the association must be recorded
prior to or concurrent with the filing of the final plat. if
the open spacs is located within the Wildlife Area
Combining Zone, the management plan for the open
space must be recorded with the deed restrictions or
bylaws of the homeowner's assocliation,

FINDINGS: The tentative plan for Tree Farm 1 shows the 81.1 acres of open space would be
platted as a separate tract The Hearings Officer finds that as a condition of approval the
applicant will be required to show the Trae Farm 1 open space as a separate tract on the final
plat.

" The applicant submitted as Exhibit "L {0 its burden of proof a draft set of dead restrictions {ar
the open space tracis in The Tree Farm. Those deed restrictions would prohibit development
within the open space tracts for as long as The Tree Farm is located oulside the Bend UGE. As
discussed in the findings above under the administrative rules, the Hearings Officer has found
that to carry out the applicant's intent to prevent development on The Tree Farm open space
tracts in perpeluity, the applicant will be required as a condition of approval, and prior o
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submitting for final approval any plat for Tree Farm development, to provide to the Planning
Division for county review and approval a copy of the required deed restrictions, and {o provide
to the Planning Division coples of the recorded deed restrictions after recording.

The applicant also proposes, and will be required as conditions of approval, to record the WMP
along with the required deed restrictions, to form an HOA to own and manage the open space
tracts and roads within The Tres Farm, and to develop bylaws for the HOA
8. Notwithstanding any provision to the contrary in other
parts of the County’s land use regulations, roads
within a cluster development may be private roads and
iots or parcels may be created that front on private
roads only. These roads must meet the private road
standards of RCC Tide 17, and are nol subject fo
public road standards under DCC Tite 17, An
agreement acceptable to the Road Depariment and
County Legal Counsel shall be required for the
maintenance of private roads. Public roads may be
required where street continuation standards of BCC
Title 17 call for street connections and the County
finds that the benefits of strest extension are
significant and needsd in the future, given the
established pattern of strest development on adjoining
properties and transportation distribution needs. The
area dedicated for public road rights of way within or
adiacent to a planned or cluster development or
reguired by the County during cluster development
review shall be subtracted from the gross acreage of
the cluster development pricr {o calculating
compliance with open space reguirements.

FINDINGS: The Hearings Officer finds this subsection establishes the following:

a. private roads are permitted in Tree Farm 1;

b, private PUD roads must meet the county’s privale road standards;

o. & road maintenance agreement acoepiable to the county must be execuled; and
d. public roads may be reguired in the subdivision where,

e shrastcontinuation standards in Title 17 califor shrest connections, and

e o the applicants burden of proof indicates the applicant has-discussed potentishacguisition
of the micst westem open space tracts in The Tree Farm by the Trust for Public Lands to-facilitale future
transfer of these fracts o 2 public sntity such as the park gistrict or the'USFS. Tree Farm open space not
so transferred would continue o be managed vy the HOA The Hearings Officer finds that because it s
fikely any transfer of Tree Farm open space o another entity will require some type of land use approval
~a.q., lof line adjusiment, modification of conditions — I need not address in this decision the legsl effect
of such 7 transfer on conditionabuse agprovalof Tree Farm 1
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o the county finds the benefits of street extension are significant and needed in the fulure,
given the established pattern of sirest development on adjoining properties and
transporiation distribution needs.

The applicant proposses to consiruct in Tree Famm 1 two private roads, Ridgeline Drive and
Ridgeline Court, and one public road, Sage Steppe Drive, and o improve these roads to the
applicable county standards for local private and public roads, including 20 fest of paved
surface. In addition, the applicant proposes to dedicate to dedicate to the public 80 fest of right-
of-way for Sage Steppe Drive in order to provide public road access to the adjoining Rio Lobo
property to the north and the adjoining Miller Tree Farm property to the south. Ridgeline Drive
will connect with Tree Farm Drive in Tree Farms 2 and 3 to provide access {o Skyliners Road for
the residential lots in Tree Farm 1. The applicant proposes that all Tree Farm roads be owned
and managed by The Tree Farm HOA. The Hearings Officer finds the applicant will be reguired
as a condition of approval fo execute a road mainisnance agreement accepiable o the county
and to record such agresment prior to submitting for approval the final plat for any Tree Farm
development.

The record indicates there are no existing streets on surrounding lands for which a conneclion
o allow continuation of such strest is required. Section 17.36.020(B) provides that planned
developments shall include public streets “where necessary to gocommodate present and future
through traffic.” However, as discussed in detall In the findings below, incorporated by reference
herein, the Hearings Officer has found this section does not require the applicant to dedicate or
construct a public read from Rio Lobo's property fo Skyliners Road because such a public road
is not necessary to accommodate present and future through traffic within The Tree Farm or
from the Bio Lobo property.

Based on the foregoing findings, the Hearings Officer finds that with imposition of the conditions
of approval described above, Tree Farm 1 will satisfy this criterion.

8, All service connections shall be the minbnum length
necessary and underground where feasible.

FINDINGS: The preliminary wtility plan for Tree Farm 1, Exhibit “E" to the burden of proof,
shows all new utility services will be located underground within road rights-of-way. The
Mearings Officer finds this proposal will assure service connections are the minimum length
necessary, thersfore satisfying this criterion.

18, The number of new dwelling unifs to be clustered does
not exceed 10,

11 The number of new lots or parcels to be created does
not excsed 10,

FINDINGS: The applicant proposes ten residential lots in Tree Farm 1 clustered near the
northeast corner of the development, therefore satisfying these crileria.

12. The development is not fo be served by a new
community sewsr system or by any new extension of a
sewer system from within an urban growth boundary
or from within an unincorporated community.
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FINDINGS: Applicant proposes to serve the residential lols in Tree Farm 1 with individual on-
sife septic systems, therefore satisfying this criterion.

13. The development will not force a significant change in
accepted farm or forest practices on nearby lands
devoted to farm or forest use, and will not significantly
increass the cost of accepted farm or forest practices
there.

FINDINGS: As discussed in deial in the findings above concerning compliance with the
applicable administrative rules in OAR 880-004-040 and the general conditional use standards
in Chapter 18,128 incorporated by reference herein, the Hearings Officer finds Tree Farm 1 will
not force a significant change in, or significantly increase the cost of, accepted farm or forsst
practices on nearby lands devoted to farm or forest use.

14. All dwellings in a cluster development must be
setback 3 minimum of 100 fest from the boundary ling
of an adjacent lot zoned Exclusive Farm Use that is
receiving special assessment for farm use.

FINDINGS: The Hearings Officer finds this criterion is not applicable because there are no lands
zoned Exclusive Farm Use (EFU) adjacent to the subject property.

e, All applications shall be accompanied by a plan with the
following information:

1. A plat map mesting ail the subdivision requirements of
DCC Title 17, the Subdivision/Partition Ordinancs.

2. A draft of the deed restrictions required by DCC
18.128,.200(B}7).

FINDINGS: The applicant submitied a tentative plan for Tree Farm 1 including a plat map
showing all information required under Title 17. In addition, the applicant submitied as Exhibit
‘LY to the burden of proof draft deed restriction language for the open space {ract. As discussed
in the findings above, the Hearings Officer has found the applicant will be required to sutwmit for
county review, and to record, deed restrictions that permanently prohibit development on these
fracts. For these reasons, and with imposition of the conditions of approval described above, |
find Tres Farm 1 satisfies this crilerion.

3. & written document establishing an accepiable
homeowners association assuring the maintenance of
common property, if any, in the developmeant. The
document shall include a method for the resolution of
disputes by the association membership, and shall be
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FINDINGS: The applicant submitted as part of Exhibit *L” to the burden of proof CC&Rs and
HOA bylaws, therefore satisfying this criterion.
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4. in the WA Combining Zone, the applicant shall submit
an evaluation of the property with a Wildiite
Management Plan for the open space ares, prepared
by a wildlife biclogist that includes the following:

a. & description of the condition of the property
and the current ability of the property fo
support use of the open space area by wildlife
protected by the applicable WA zons during the
periods specified in the comprehensive plan;
and

b. A description of the protected species and
periods of protection identified by the
comprehensive plan and the current use of the
open space area; and

&, A management plan that contains prescriptions
that will achieve compliance with the wildiife
profection guidelines in the comprehensive
plan. in overiay zones that are keved to seasons
or particular times of the year, restrictions or
protections may vary based on the time of ysar.
The management plan may also propose
protections or enhancements of benefit to other
types of wildlife that may be considered in
weighing use impacts versus plan benefits,

FINDINGS: The applicant submitted a WMP as Exhibit " to the burden of proof. Based on the
findings above concerning the WMP, incorporated by reference herein, the Hearings Officer
finds the management plan contains the information required in this subsection.

&. Photographs and a narrative description of the natural
tandscape features of the open space argas of the
subject property. If the features are to be removed or
developed, the applicant shall sxplain why removal is
appropriate.

FINDINGS: The applicant’s burden of proof includes aerial photographs of The Tres Farm and
surrounding property as well as a narrative description of the natural landscape features and
proposed open space areas in Tree Farm 1. The applicant does not propose to intraduce any
landscaping, or to remove any existing landscape features in the open space areas gxcept as
necessary for ongoing fire fuels treatment. However, as discussed in the findings above the
Hearings Officer has found the WMP is deficient in not addressing potential impacts to wildlife
habitat from more aggressive fire fuel treatments that may be necessary to protect ridgetop

cwlings Thersfore 1 Sooh the applicant as notfully satisfiad thisoritenons

8. A description of the foresiry or agricultural uses
proposed, if any.
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FINDINGS: The applicant's burden of proof states no agricultural uses are proposed for Tree
Farm 1, and that the only forestry uses proposed are fire fuels reduction treatment o reduce
wildfire risk and to improve wildlifs habitat.

For the foregoing ressons, the Hearings Officer finds the Tree Farm 1 proposal provides sl
information required by thesze criteria.

0. Dimensional Standards:

1. Sethacks and height limitations shall be as prescribed
in the zone in which the development is propossd
unless adeguate justification for variation is provided
the Planning Director or Hearings Body.

FINDINGS: The setback and height limitations in the RR-10 and UAR-10 Zones are discussed
in the findings above and below. The Hearings Officer has found the applicant will be required
as a condition of approval to meet these standards for the dwellings in Tree Farm 1.

Z. Minimum area for a cluster development shall be
determined by the zone inwhich it is proposed.

FINDINGS: The 105.3-acre Tree Farm 1 meets the 40-acre minimum size for a cluster
development in the WA Zone. The RR-10 Zone does not establish a minimum size for cluster
developments. As discussed in the findings below, Treg Farm 1 satisfies the five-acre minimum
size for a planned unit development in the UAR-10 Zone.

E. Conditions for phased development shall be specified and
performance bonds shall be required by the Planning Director
or Hearings Body to assure compistion of the project as
stipulated, if required improvements ars not completed prior
to platting.

FINDINGS: The applicant does not propose to develop Tree Farm 1 in phases, and therefore
the Hearings Officer finds this criterion is not applicable. However, as discussed abovs, the
appiicant PIoposes to develop Tree Farms 1, 2 and 3 concurrently to provide road access for all
residential Iots in those developments. | find such concurrent deveiopment will be required as a
condition of approval for Tree Farms 1, 2 and 3.

F. Developments with private roads shall provide bicycle and
pedestrian facilities that comply with the private road
reguirements of Title 17.

FINDINGS: The applicant proposes to accommodate bicycle and pedestian traffic via a
network of paved multi-use trails and native surface recreationalimountain biking trails. The
applicant pmposes tha th& sauihem p rt;cm af Tree Farm Drive Wc—uid be designed to
accommuodate b Qr 5 : auidTan &,
bt be %parate from, the PU{} roads. The appizcant proposes, and waii be reqwed as a
condition of approval, to construct all subdivision roads with the applicable standards in Title 17
for local public and private roads.
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3. Bicycle and pedestrian connections shall be provided at the
ends of cul-de-sacs, at mid-block, between subdivision plats,
etc., in the following situations. Connections shall bave a 20-
foot right of way, with at least a 10-foot wide useable surfacs,
shall be as straight as possible, and shall not be more than
400 fest long.

FINDINGS: The applicant submitted as Exhibit "C" to its burden of proof for Tree Farm 1 a "Trail
Plan” that shows four types of trails within the Tree Farm:

1. a 10-foot-wide paved section of Tree Farm Drive from Skyliners Road to a point in Tree Fam
%

2. several 8-foot-wide “neighborhood trails” running along the private Tree Farm roads;

3. recreation/mountain bike trails leading across the open space in the RR-10AVA zoned portion
of The Tree Farm and connecting with the existing trail system in Shevlin Park; and

4. existing “perimeter trails” with “native surface” traversing the open space in the RR-10/AWA
zoned portion of The Tree Farm between Shevlin Park and the top of the central ridge on The
Tree Farm-property:

The tentative plan for Tree Farm 1 shows a proposed cul-de-sac at the sastern end of Ridgeline
Drive at the southern boundary of the adjacent Rio Lobo property. The topographical
information on the tentative plan shows a steep siope between the proposed cul-de-sac and the
nearest eastern snd southern boundaries of Tres Farm 1. As discussed in the findings above,
Sage Steppe Drive in Tree Farm 1 is proposed to be stubbed off at the northern and southern
property boundaries of the most northeastern portion of Tres Farm 1, and to be gated at the
southern boundary of Tree Farm 1 where it would connect with a temporary emergancy access
road that would run south through the adiacent Miller Tree Fanm property to Crosby Drive. The
tentative plan for Tree Farm 1 shows the three public schools within the Bend UGB are located
appmxama’taiy 2 500 feet southeast of the cul-de-sac in Tree Farm 1.% For these reasons, the
Hearings Officer finds no bicycle connections are required either at the end of the Ridgeline cui-
de-sac or mid-block anywhers in Tree Farm 1.

1. Where the addition of a connection will reduce the
walking or cycling distance to an existing or planned
transit stop, school, shopping center, or neighborhood
park by 400 feet and by at least 50 percent over other
available routes,

2. For schools or commercial uses where the addition of
a connection will reduce the walking or cycling
distance to an existing or planned {ransit stop, school,
ghappmg center ot neighborhood park by 200 fest or

TR Y Ny \\ W R2e HWis S
B Al ioastay porgent gva SINEY avsilasy rsuew

 The staff report states the thres schools are located approximately 450 fest from Tres Farm 1. The
Hearings Officer finds that calculation is not consistent with the scale shown on the tentative plan.
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3. For cul de sacs or dead end strests where a sireet
connection is determined by the Hearings Officer or
Planning Director to be unfeasible or inappropriate
provided that a bicycle or pedestrian connection is not
reguired where the logical sxtension of the road that
terminates in a cul de sac or dead end street to the
nearest boundary of the development will not create a
direct connection to an area street sidewalk or
bikeway.

The County may approve a cluster development
without bicycle or pedestrian connections if
connections interfere with wildlife passage through
the subdivision, harm wildlife habitat or aller
landscape approved for protection in its natural state,

FINDINGS: The Hearings Officer finds construction of & bicycle and pedestrian connection to
the nearby schools and beyond to the retail and park uses in NorthWest Crossing would require
crossing the adjacent Miller Tree Farm property to the southeast, which is not a part of the
proposed Tree Farm development. For this reason, | find a bicycle and pedestrian connection at
the cul-de-sac end of Ridgeline Drive is unfeasible and inappropriate. | note that the proposed
trail system in The Tree Farm will connect the cul-de-sac at the western end of Canopy Court in
Tree Farm 5 to Shevlin Park and to the DNF to the west.

H. A Conditions of Approval Agreement for the cluster
development shall be recorded prior to or concurrent with the
final plat for the development.

FINDINGS: The Hearings Officer finds the applicant will be required as a condition of approval
to record a Conditions of Approval Agreement in accordance with this paragraph.

For the foregoing reasons, the Hearings Officer has failed to demonstrate Tree Farm 1 will
satisfy all applicable conditional use oriteria in Chapter 18128,

£. Title 19 of the Deschutes County Code, the Bend Urban Growth Boundary Zoning
Crdinance

UAR-10 ZONE STANDARDS
1. Chapter 19.12, Urban Area Reserve Zone ~ UAR-1D
a. Section 19.412.010, Purpose
To serve as a holding category and to provide opportunity for tax

differentials as urban growth takes place slsewhere in the plannin

area, and to b prag
until needed for orderly growth.

;
§3G

FINDINGS: Opponent Christine Herrick argues the applicant’s proposal conflicts with the
purpose statement for the UAR-10 Zone which she believes requires the portion of The Tree
Farm located in the UAR-10 Zone to remain in open space “as long as possible.” The Hearings
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Officer disagrees. Zoning ordinance purpose statements do not establish approval criteria for
auasi-judicial land use applications where such statements are aspirational, or where nothing in
the text or context of the purpose statement suggests it was intended fo establish approval
criteria. SEIU v. City of Happy Valley, 58 Or LUBA 281 (2009). The Hearings Officer finds there
is nothing in this purpose statement that suggesis it was intended to apply to quasi-judicial land
use applications or to prohibit uses permitted outright or conditionally in the UAR-10 Zone.

b Section 1912 038, Conditional Uses

FINDINGS: Opponents Christine Herrick and Ruth Zdanowicz argue that conditional uses in the
UAR-10 Zone “must comply with the Statewide Goals for land use” They are mistaken. The
statewide goals are implemented through the county’s acknowledged comprehensive plans and
zoning ordinances, and therefore are not directly applicable to the applicant’s guasi-judicial land
use application,

The following conditional uses may be permitled subject to a
conditional use permit and the provisions of DCC 18.76 and 18.100.

L

N. Planned unit development subject to DCC 18.104.

FINDINGS: The applicant requests conditional use approval to establish Tree Farm 1 as a PUD.
Section 18.04.040 defines PUD as:

« = » the development of an area of land as a single entity for a number of units or
a number of uses, according to & plan which does not necessarily correspond in
lot size, bulk or type of dwelling, density, lot coverage or required open space {0
the standard regulations otherwise required by DCC Title 13,

The applicant proposes that Tree Farm 1 be approved as a stand-alone subdivision with ten 2-
acre residential ints, an 81.1-acre open space tract, segments of private roads and multi-use
trails. Howsver, the Hearings Officer has found that none of the individual Tree Farm
cluster/PUDs can funciion independently of one another. And the applicant proposes that Tree
Farm 1 be developed concurrently with Tree Farms 2 and 3 to assure gecess (o Skyliners Road
for all residential lots in those PUDs. As discussed elsewhere in this decision, the applicant has
requested approval to deviate in several respects from the standard regulations for subdivisions,
For these reasons, | find Tree Farm 1 meesis the definition of PUD and therefore is permitted
conditionally in the UAR-10 Zone. And as discussed in the findings above, | have found that in
arder to conduct @ meaningful review of Tree Farm 1 as a whole, | will apply the provisions of
Title 10 to the entire Tree Farm 1 and not just to those portions of the develepment zoned UAR-
10. Compliance with the provisions of Chapters 19.78, 18.100, and 19,104 is addressed in the
findings below.

z. Section 19.12.040, Height Regulations

No building or structure shall be herpafter srected, enlarged or
structurally altered to exceed 30 fest in height.
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FINDINGS: The Hearings Officer finds the applicant will be required as a condition of approval
{o assure all dwellings in Tree Farm 1 meet the 30-foot height limitation. | find buliding height will
be verified at the time of building plan review, permitling and inspections,

d. Section 18.12.080, Lot Regulremenis
The following requirements shall be observed:
A. Lot Area. Each ot shall have a minimum area of 10 acres.

B. Lot Width. Each lot shall have a minimum average width of
300 feet with a minimum street frontage of 150 feet.

C. Front Yard. The front vard shall be a minimum of 50 feet from
the existing street right of way line or the ultimate street right
of way as adopted on the Comprehensive Plan or Official
Map, except that any lot of record less than one acrs in size
fawfully created prior to {effect date of this title} shall have 3
minimum front vard of 30 feetl.

D, Side Yard. There shall be a minimum side yard of 10 feet.
E. Rear Yard, There shall be a minimum rear yard of 80 feel.
F. Solar Sethack, The solar sethack shall be as prescribed in

DCC 19.88.210.
FINDINGS: The applicant proposes exceptions to minimum lot area, average lot width, and
street frontage requirements pursuant to the PUD standards in Chapler 12,104, As discussed in
the findings below, the Hearings Officer has found the requested exceptions are justified by the
benefits provided by The Tree Farm cluster/PUDs ..

For the foregoing reasons, the Hearings Officer finds the applicant's proposal salisfies all
applicable standards in the UAR-10 Zone in Chapter 18.12.

SITE PLAN REVIEW
2. Chapter 12.78, Site Plan Review
& Saction 19.78.070, Site Plan Criteria

FINDINGS: As set forth above, Section 18.12.030 provides that PUDs are subject to site plan
review,

Approval of a site plan shall be based on the following criteria;
A. Safety and Privacy. Residential site plans shall be designed
tc provide a safe living environment while offering

appropriate opportunities for privacy and transitions from
public to private spaces.
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FINDINGS: As discussed in detail in the findings above, incorporated by reference herein, the
Hearings Officer has found the applicant falled {o demonsirate the site for Tree Farm 1 is
suftable for the proposed dluster/PUD considering wildfire risk. For those same reasons, | find
the applicant has not demonstrated the site plan for Tree Farm 1 is designed to provide a safe
living environment. Therafore, | find Tres Farm 1 does not satisfy this criterion.

B. Special Needs of Disabled. When desmed appropriate, the
site plan shall provide for the special needs of disabled
persons, such as ramps for wheslchairs, drop curbs and
disabled parking stalls.

FINDINGS: The applicant’s burden of proof states the paved bicycle/pedestrian path along Tree
Farm Drive and the neighborhood trails within The Tree Farm and Tres Farm 1 will be designed
and constructed in accordance with applicable requirements of the Americans with Disabilities
Act (ADA) fo the extent practicable and whers required to ensure adequate access. The
Hearings Officer understands these private paths may not be inspected for ADA compliance.
However, | am aware ADA compliance for dwelliings and accessory structures will be
determined and verified at the time of building permit plan review, permitting and inspsctions.
For these reasons, | find Tree Farm 1 satisfies this criterion.

G Preservation of Natural Landscape. The landscape and
existing grade shall be preserved to the maximum practical
degres, considering development constraints and suitability
of the landscaps or grade o serve the applicant's functions.
Preserved trees and shrubs shall be protected during
construction.

FINDINGS: The applicant proposes to preserve 81.1 acres of the 105.3-acre Tree Farm 1 as
open space with the only development therein being a small segment of Tree Farm Drive, The
tentative plans for Tree Fanms 1 through 8 show most of the road rights-ofway have been
proposed in locations and alignments where they will follow existing topography. The tentative
plans also show the residential lots will be located primarily atop the ceniral ridge running
through The Tree Farm or on other relatively level areas. The dwellings in Tree Farm 1 would
be clustered near the northeast corner of the subdivision on relatively level ground, Finally, the
applicant proposes to preserve existing vegetation within the open space tract except where
removal or modification of vegetation is required as part of fire fuels treatment or o improve
wildlife habitat. However, as discussed in the findings asbove, the Hearings Officer has found
neither the applicant’s wildfire plan nor WMP adequately addresses the need for, or impacts
from, more aggressive fire fuel treatments that may be required on lots and in open space tracts
in order to reduce the fire hazards for ridgetop dwellings such that Tree Farm 1 is suitable for
the proposed cluster/PUD and is compatible with surrounding properties. Thersfore, | find the
applicant has not demonstrated compliance with this eriterion.

D. Pedestrian and Vehicular Circulation and Parking, The
location and number of points of access to the site, the
interior circulation patterns, designs of parking areas and the
separation between pedestrians and moving and parked
vehicles shall be designed to promote safety and avoid
congsastion on adjacent streets.
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FINDINGS: The Tree Farm tentative plans show the development will have access from
Skyliners Road via Tree Farm Drive, improved with a 28-foot-wide paved surface, and with a
system of public private roads connesting with Tree Farm Drive and developed with a 20-foot-
wide paved surface and parallel eight- and ten-foot wide paved multi-use paths. The applicant
also proposes a gated temporary secondary access road from the southern end of Sage Steppe
Drive south across the adioining Miller Tree Farm property o Crosby Drive. This temporary
access will be in place until the adjoining Miller Tree Farm property is developed with paved
streets to which Sage Steppe Drive can connect. In addition, Sage Steppe Drive would be
stubbed at the northern boundary of Tree Farm 1 to provide a future road connection to the
vacant Rio Lobo property to the north. Parking would be prohibited on Tree Farm roads, and all
off-street parking would be provided on the residential lots. The Hearings Officer finds the
proposed vehicular and pedestrian circulation plan will provide separation between vehicles,
bicycles and pedestrians, will promote safety, and will avoid road congestion, therefore
satisfying this criterion,

E. Buffering and Screening. Areas, structures and facilities for
storage, machinery and equipment, services {mall, refuse,
utility wires and the like), loading and parking and similar
accessory areas and structures shall be designed, located,
buffered or screened to minimize adverse impacts o the site
and neighboring properties.

FINDINGS: The applicant's burden of proof and tentative plans indicate nong of the above-
described structures or uses is proposed for Tree Farm 1. Therefore, the Hearings Officer finds
this criterion is not applicable.

F. Utitities, AH utility installations above ground, if such are
aliowed, shall be located s0 as to minimize adverse impacts
on the site and neighboring properties.

FINDINGS: The record indicates, and the Hearings Officer's sile visit observations confirmed,
that there is an existing above-ground electrical facility running east-west near the Tree Farm's
sauthern boundary and serving the city’s Qutback Water Facility. Howsver, the tentative plan
shows no part of that facility is located in Tree Farm 1. The applicant proposes that all new
utilities be located underground. Therefore, |ind this criterion is not applicable to Tree Farm 1,

G. Public Facilities. The proposed use shall not be an undue
burden on public facilities, such as the strest, sewer or waley
system.

FINDINGS:

Streats. As discussed in the findings above, the applicant’s traffic study, included in the record
as Exhibit “H" to the applicant’s burden of proof, shows traffic predicted to be generated by The
Tree Farm will not cause affected transportation facilities to operate below acceptable levels of
service. The road depariment, the county’s transportation planner, and the city's public works
depariment did not recommend improvements to existing transporiation facilities to
accommodate Tres Farm traffic.

Sewage Disposal. The Tree Farm will be served by individual on-site septic disposal systems.
No connection to the city’s sewer system is proposed. The applicant submitted as Exhibit " to
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the Tree Farm 1 burden of proof a septic sultability study demonsirating socils on The Tree Farm
and Tree Farm 1 are suitable for on-site sewage disposal,

Water. The applicant propeses to provide domestic water to The Tree Farm residential lots
through one of three sources: (1) extension of and connection to the City of Bend water system;
(2) extension of and connection to Avion Water Company's systemn; or {3) use of one or more
wells on The Tree Farm andlor the adjacent Miller Tree Farm property. The applicant expressed
a preference for city water service, and requested that the city perform a water analysis for
serving The Tres Farm with city water. That analysis and supporting documents, dated August
1, 2014, are included in the record as Exhibit "G’ fo the Tree Farm 1 burden of proof. In
addition, two diagrams labeled “Preliminary Utility Plan” are included in Exhibit "E” to the Tree
Farm 1 burden of proof. One of those diagrams is a version of the diagram included in Exhibit
“3" and the other is a copy of the applicant's submitted “Preliminary Utility Plan.”

The oity's water analysis states the Tree Farm can be served by city water facilities with a
development agreement between the applicant and the city. The analysis states the nearest city
water infrastructure is the Qutback Water Facility located near the southwest corner of The Tree
Farm and described by the applicant as “the primary storage and treatment area for the City's
surface water and [that] also containg several of the City's groundwater wells.” The analysis
states water for The Tree Farm could be provided from the Outhack facility through a new
connection and the installation of 12-inch and 24-inch diameter waler mains within The Tree
Farm. Howsver, the analysis cautioned that no such water connection could be made until the
city's “Outhack Membrane Water Facility” is constructed and operational, and until the Bend City
Council approves extension of city water service outside the Bend UGE through a public
process, =

The city’s water system analysis stales city standards require the foliowing minimum water
pressure and flow for domestic use:

= 40 psi (pounds per square inch) pressure al peak periods;
# 20 psi residual pressure; and
2.000 gpm {gallons per minute) for fire flow.

The color-coded diagrams included in Exhibits “E” and “G" to the Tree Farm 1 burden of proof
show that most of the water mains in The Tree Farm could be 24 inches in diameter, but that
the mains would need to be 12 inches in diameter along the upper segment of Golden Mantle
Loop, and along the segment of Ridgeline Drive sast of Sage Steppe Drive, o provide adeguate
pressure in those areas. The diagrams show all Tree Farm lots would have at least 2,000 gpm
for fire flow, but only the ten lots in Tree Farm 1 would have water pressure meeting the 40 psi
and 20 psi minimum standards. The other Tree Farm lots would have peak period and residual
water pressure falling below those minimum standards.

The city’s water analysis states the city cannot guarantes a specific water pressure or flow, and
that any water service agreement between the city and the applicant must clearly identity areas
of substandard pressure and/or fire flow. The analysis goes on to state that if the property owner
finds the available water pressure unsatisfactory, the property owner may install a pressure
pump on the downstream side of the city’s water meter, at the property cwner's own expense
and responsibility. The applicant’s Preliminary Utllity Plan in Exhibit "E” includes a nolation that
"all homes incl services with booster pumps.” The Hearings understands this note to mean the

* The Hearings Officer understands this facility was under construction when this recard closed.

Tres Farm 1, 247-14-000242-CU, 247-14-000243-TP Pags 68 of 118



applicant proposes that water service for each residential ot will have a pump boosting pressure
to achisve the minimum psi established in the city's minimum standards,

Based on the city’s water analysis, the Mearings Officer finds that if water is provided to The
Tree Farm and Tree Farm 1 through extension of city water service in the manner proposed by
the applicant and with all necessary city approvals, The Tree Farm and Tree Farm 1 will not
place an undue burden on the city’s water facilities.

i his December 11, 2014 latter on behalf of LandWalch, Mr. Dewey stated:

“Given the uncertainty as lo the eveniual source of water and whether all of the
possible sources will have adequate pressure, the Applicant should be required
to provide more specific information and the public be given the opporiunity fo
commentonil.”

The Hearings Officer finds the applicant has submitted sufficient information about water service
from the City of Bend for me 1o find that providing water to Tree Farm 1 will not place an undue
burden on the city’'s water facilities. The applicant did not submit & will serve letter from Avion
Water Company. In 8 memorandun dated December 28, 2014, the applicant’s engineer Niall
Boggs from WH Pacific stated Avion or another private water purveyor would provide water to
The Tree Fanm through the city’s existing 14-inch or 16-inch water lines. However, Mr. Boggs
stated this system may require a “booster pump station” to provide sufficient water pressure for
all Tree Farm lots. And he noted use of the city's water system by a private water purveyor like
Avion would require an agreement with the city.

The applicant submitted well logs for surrounding properiies, included as Exhibit "M” to the
burden of proof for Tree Farm 1, demonstrating groundwater is available in the surrounding
area. Mr. Boggs stated in his memorandum that individual wells for Tree Farm lots would
require the lot developer or owner to provide the pipe, power and pump. Howsver, Mr. Bogys
did not analyze or determine whether such wells could produce sufficient water pressure or fire
flow to meet the minimum standards identified by the oity.™ Finally, Mr. Boggs noted Miller Tree
Farm has a guasi-municipal water right for 350 gpm for property including The Tree Farm. He
stated that in order for the applicant to use this water right to oreate an operational water system
for The Tree Farm, water from the well or wells would have to be pumped to a reserveoir site at
the highest point on The Tree Farm property near proposed Lot 50 in Tree Farm 5. Water would
then go through a community booster pump station before being distributed to residential lots.
Mr. Boggs stated such a system would be “feasible” but would require significantly more capital
investment. He did not state whether this quasi-municipal system could produce sufficient
pressure and fire flow for the residential lots.

For the foregoing reasons, the Hearings Officer finds that if the applicant elects, or is required
to, provide water to The Tree Farm through means cther than extension of city water service,
the applicant will be required as a condition of approval, and before submitling for approval the
final plat for any Tree Farm development, to provide to the Planning Division a water analysis
verformed by a registered professional engineer demonstrating that water service from the
alternative domestic water source will provide at each residential lot water pressure of at least
40 psi during peak demand periods, 20 psi residual pressure, and 2,000 gom for fire flow.

% The record indicates the 37 lots in The Highlands at Broken Top south across Skyliners Road are
sarved by individualon-site wells.
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For the foregoing reasons, and with imposition of the conditions of approval described above,
the Hearings Officer finds Tree Farm 1 satisfies this criterion.

b, Section 19.76.080, Required Minimum Standards

A, Minimum Landscaping Standards. All developments subject
to site plan approval shall meet the following minimum
standards for landscaping:

1. & minimum of 158 percent of the area of a project shall
be landscaped for multifamily, commercial and
industrial developments, subject to site plan approval
and the following requirements . . . .

FINDINGS: The Hearings Officer finds the 15-percent landscape area requirement in
Subsection (1) is not applicable to Tree Farm 1 because it is net a multi-family, commercial or
industrial use.

2. Street Trees. The placement, spacing and pruning of
street trees shall be as follows, although the Planning
Director or Hearings Body may adjust the placement
standard for special site conditions . . . .

FINDINGS: The applicant requests an exception {o the street tree requirement under Chapter
18.104. As discussed in the findings below, the Hearings Officer has found this exception is
justified by the benefits provided by The Tree Farm.
3. Areas of commercial and industrial zones used for
vehicle maneuvering, parking, loading or storage shall
be landscaped and screened as follows:. . .

FINDINGS: The Hearings Officer finds this criterion is not applicable fo Tree Farm 1 because i
does not include multi-family, commercial or industrial uses.

4. Reguired landscaping shall be continuously
maintained.
B; Yegetation planted in accordance with an approved

site plan shall be maintained by the owner, any heir or
assignee. Plants or trees that die or are damaged shall
be replaced and maintained.,

FINDINGS: The applicant has requested an exception io these requirements under Chapter
19.104. As discussed in the findings below, the Hearings Officer has found this exception is
justified by the benefits provided by The Tree Farm.
B. Shared Areas. Usable outdoor recreation space shall be
provided for the shared use of residents and their guests in
any apartment residential development as follows . . .

FINDINGS: The Hearings Officer finds this ariterion is not applicable to Tree Farm 1 because it
is not an apartment residential development.
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<. Storage. Areas shall be provided in residential developments
for the storage of articles such as bicycles, barbecues,
iuggage, cutdoor furnifure, efc,

FINDINGS: The applicant’s burden of proof did not address this criterion. However, the
Hearings Officer finds adequate storage for the listed iems could be provided on each
residential lot within each dwelling, garage, andlor accessory structure. Therefore, | find the
applicant’'s proposal satisfies this criterion.

B, Drainage. Surface drainags shall be contained on site,

FINDINGS: The applicant's submitited site plan and burden of proof for Tree Farm 1 show
surface water drainage would be contained on site through use of vegetated swales, roadside
ditches, culverts, and natural drainage ways. Specifically, the applicant states runoff would shed
to vegetated swales with 311 slopes for on-site infiltration, or runoff would enter a natural
drainage way via a roadside ditch and culvert. Because of the site's iopography, natural
drainage patterns on The Tree Farm generally are toward Tumalo Creek to the west and to the
undeveloped open space to the east. However, the applicant’s burden of proof states none of
the runoff from impervious areas such as roads and driveways will create any additional
drainage contributions to Tumalo Creek as no surface water will be disposed of off-site.

Finally, the applicant has proposed that if hydrological calculations determine additional runoff
storage is needed, the applicant will construct a catch basin near the main enlry to The Tree
Farm at Skyliners Road, which appgars to be the lowest point in The Tree Farm. The staff report
recommends, and the Hearings Officer agrees, that the applicant will be required as a condition
of approval, and prior to submitting the final plat for any part of The Tree Farm for approval, to
submit to the Planning Division a siatement from a registered professional engineer stating
whether an additional runoff storage basin is necessary, and if such a facility s necessary, the
applicant will be required a3 a condition of approval to show it on the final plat for Tree Farm 1,
and to construct it as part of Tree Farm 1 or in such other location as determined by a registered
professional engineer.

E. Bicycle Parking. The devslopment shall provide the number
and type of bicycle parking facility as required in DCC
19.80.080 and 19.80.080. The location and design of bicycle
parking facilities shall be shown on the site plan.

FINDINGS: The Hearings Officer finds Tree Farm 1 is not required to provide bicycle parking
hecause it is not subject to Sections 19.80.080 and 19.80.080. That is because off-street bicycle
parking is not required for single-family dwellings, and Tree Farm 1 will not include any of the
uses for which off-street bicycle parking is required.

F. internal Pedestrian Circulation. internal pedestrian circulation
shall be provided in new office parks and commercial
developments  through the clustering  of  buildings,
construction of hard surface pedestrian walkway, and simiiar
technigues.

Watkways shall connect building entrances to one another
and from building entrances to public street and existing or

Tree Farm 1, 247-14-000242-CU, 247-14-000243-TF Pags 71of 118



planned transit stops. On site walkways shall connect with
walloways, sidewalks, bikeways, and other pedesirian or
bicycle connection on adjacent properties planned or used
for commoercial, multifamily, institutional or park use.

FINDINGS: The Hearings Officer finds these criteria are not applicable to Tree Farm 1 because
it is not a new office park or commercial development.

G. Public Transit Orientation. New retail, office and institutional
buildings on parcels within 600 feet of existing or planned
transit routes shall provide preferential access to transit
through the following measures . .

FINDINGS: The Hearings Officer finds this criterion is not applicable to Tree Farm 1 because it
is not a new retail, office or institutional use. .

For the foregoing reasons, the Hearings Officer finds the applicant’s proposal satisfies, or with
imposition of the conditions of approval described above will satisfy, all applicable sie plan
requirements under Title 18.

URBAN AREA CONDITIONAL USE CRITERIA
3. Chapter 19.100, Conditional Use Permits
& Section 19.100.030, General Conditional Use Criteria

A conditional use permit may be granted only upon findings by the
Planning Director or Hearings Body that the proposal meets all of
the criteria in DCC 19.100.030, as well as all other applicable criteria
contained in DCC Title 19. The general criteria are:

A. That the location, size, design and operating characteristics
of the proposed use are such that it will have minimal
adverse impact on the property value, livability and
permissible development of the surrounding area.
Consideration shall be given to compatibility In terms of
scale, coverage and density with the alteration of traffic
patterns and the capacity of surrounding streets and to any
other relevant impact of the proposed use.

FINDINGS:

Location. Tree Farm 1 is located north of Skyliners Road on property zoned UAR-10 and RR-
10 and located approximately 2,500 feet west of the Bend UGB and approximately 2,500 feet
east of Sheviin Park.

Size, Tree Farm 1 is 105.3 acres in size and comprises the most eastarn cluster/PUD in the

533-acre Tree Farm development. Tree Farm 1 would be developed with 20 acres of residential
lots, 81.1 acres of open space, and 4.2 acres of road right-of-way.

Tree Farm 1, 247-14-000242-CU, 247-14-000243-TP Page 72 of 116



Operating Characteristics. The proposed ten residential lots in Tree Farm 1 would be
clustered in the northeast corner of the development on higher, relatively level ground. All lols
would have frontage on Ridgeline Drive, a private road developed to the county’s private local
road standards. Four lots also would have frontage on Sage Steppe Drive, a dedicated public
road improved to the county’s standards for local public roads. Ridgeline Drive would extend
west and southwest into Tree Farms 2 and 3, and would connect in Tree Farm 3 with Tres Farm
Drive, the primary subdivision road which intersects with Skyliners Road at the southem
nroperty boundary. The applicant proposes to develop Tree Farms 1, 2 and 3 concurrently 1o
provide access from Skyliners Road for all lots in those developments.

The tentative plans show the private roads will be constructed primarily on the ceniral ridge,
thus minimizing steep road cuts and grades. A gated temporary emergency access road would
extend from the southern terminus of Sage Steppe Drive in Tree Farm 1 south across the
adiacent Miller Tree Farm property to Crosby Drive in the Bend UGE. This secondary access
would be in place until the adiacent Miller Tree Farm property is developed with paved streels to
which Sage Steppe Drive could connect. Sage Steppe Drive would be stubbed at the northem
boundary of Tree Farm 1 to provide a future road connection to the adjacent Rio Lobo property
to the north. The applicant proposes that each dwelling would be constructed within a
designated building envelope, would be served by an on-site septic system, and would receive
water from the City of Bend, Avion Water Company, of ¢ne of more groundwater wells.

The majority of Tree Farm 1 (81.1 acres) would be set aside as permanent open space. The
public would have access to this open space through a combination of a permanent trail
sasement on the primary trails within The Tree Farm and a license granted by The Tree Fam
HOA for use of trails within the residential ot areas in Tree Farm 1. The multi-use trall system
would connect with trails in Shedin Park and the DNF to the west and southwest,

Compatibility. This criterion requires the applicant fo demonstrate Tree Farm 1 will have
“minimal adverse impact on the property value, livability and permissible development of the
surrounding area” considering “scale, coverage and density,” "alteration of traffic patterns and
the capacity of surrounding streets,” and “any other relevant impact of the proposed use.”

1. Bcale, Coverage and Density. The applicant has proposed five cluster/PUDs for The Tree
Farm in order to provide a transition area between urban and urbanizable lands o the east and
Shevlin Park and public and private forest lands to the west. The configuration of The Tree
Farm would cluster most of the dwellings in the UAR-10 Zone, limit residential development to
100 acres (fifty 2-acre lots), and preserve almost 423 acres in permanent open space. The
overall density of The Tree Farm would be one ot per 10 acres, similar to The Highlands at
Broken Top PUD located across Skyliners Road. The applicant proposes that each residential
lot would have a designated building envelope in which the dwellings would be built, with the
rest of the residential lots retained in native vegetation.

Oppaneni Rio Lobo asserts the proposed configuration of The Tree Farm will negatively impact
future development of its adiacent 378-acre UAR-10 zoned parcel because it will not provide a
public road from Rio Lobo's southern boundary to Skyliners Read to facilitate through traffic
from Rio Lobo's property, and because most Tree Farm dwellings would be clustered along or
near Rio Lobo's southern boundary with only one road connection provided along that
boundary. As discussed in the findings below, the Hearings Officer has found the applicant is
not required fo dedicate a public road between the Rio Lobo property and Skyliners Road to
facilitate through traffic for Rio Lobo, and The Tree Farm configuration will not preclude Rio
Lobo from developing its property at urban or urban reserve densities in the future.
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LandWatch and other opponents argue the site for The Tree Farm and Tree Farm 1 is not
suitable for the proposed cluster/PUD considering impacts on wildlife habitat and the risk of
wildfire. As discussad in the findings above, incorporated by reference herein, the Hearings
Officer has found the applicant has failed to demonstrate the site for Tree Farm 1 Is suitable for
the proposed cluster/PUD considering wildlife habitat and wildfire risk. For the same reasons, |
find the applicant has not demonstrated The Tree Farm will be compatible with Shevlin Fark and
the public and private forest lands to the west considering wildfire risk.

2. Traffic Patterns and Strest Capacity. As discussad in the findings above, the Hearings
Officer has found from the applicant's fraffic study, and the lack of any recommendations from
the city or county for additional right-of-way or road improvements, that traffic generated from
the entire Tree Farm development will not cause affected tfransportation facilities to operate
below acoeptable levels of service, and the Tree Farm 1 site will be suitable for the proposed
cluster/PUD considering the adequacy of transportation access. For the same reasons, | find
Tree Farm 1 will have minimal if any adverse impacis on properly valus, livability and
permissible development of the swrounding area considering traffic patterns and street
capacity.

For the foregeing reasons, the Hearings Officer finds Tree Farm 1 satisfies this criterion.

B. That the site planning of the proposed use will, as far as
reasonably possible, provide an aesthetically pleasing and
functional environment to the highest degree consistent with
the nature of the use and the given setting.

FINDINGS: The design of The Tree Farm and Tree Farm 1 includes two-acre residential lots
clustered mostly in the northern part of the property and well away from Skyliners Read. Most of
the residential lots would be located atop the central ridge, with all of the remaining acreags,
except the road rights-of-way, permanently preserved as open space. Existing vegetation inthe
open space tracts and on the residential lots outside of the designated building envelopes would
be retained sxcept where removal is necessary for fire fuel treatments or to enhance wildiife
habitat. The applicant proposes {o create a system of paved multi-use paths and trails within
The Tree Farm and Tree Farm 1 that would connect with the existing trail network in Sheviin
Park and the DNF o the west The cluster/PUD would have a system of public and private
roads that generally would follow the existing terrain to minimize road cuts and steep siopes.
The road system would include a gated temporary emergency access road from Tree Farm 1
south 1o Skyliners Road through the adjacent Miller Tree Farm property.

The Hearings Officer finds the site planning for Tree Farm 1 will provide an aesthetically
pleasing environment for custer/PUD residents and for the general public. Based on my site
visit chservations, | find the Tree Farm 1 dwellings would be substantially screened from
Skyliners Road by existing topography and vegetation. Most of Tree Farm 1 would remainin.a
natural state. The cluster/PUD roads and trails would provide a functional circulation system for
residents and guests, and the property's proximity to the Bend UGE would allow sasy access {o
schools and other urban uses, Finally, | have Tound that with imposition of conditions of approval
described above, all necessary facilities and services will be available to residential lols in Tree
Farm 1.

For the foregoing reasons, the Hearings Officer finds Tree Farm 1 satisfies this criterion.
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C. That if the use is permitted sutright in another zone, there is
substantial reason for locating the use in an area where it is
only conditionally allowed, as opposed to an area where it is
permitied outright.

FINDINGS: The Hearings Officer finds no other zones allow 2 residential PUD as an outright
permitted use.

0. That the proposed use will be consistent with the purposes of
DCC Title 18, the Comprehensive Plan, Statewide Goals and
any other applicable statutes, crdinances or policies.

FINDINGS: The Hearings Officer has found the purpose statement for the UAR-10 Zone in
Section 19.12.010 doss not constitute an approval criterion for guasi-udicial land use
applications. Section 19.04.020 identifies several purposes for Title 18, including providing the
principle means for implementing the Bend Area General Plan, and providing a means of
classifying, designating and regulating development in the Bend wban area. The purpose
statement uses a number of aspirational terms, such as to “encourage,” "conserve” and
“Sacilitate” various goals for the Bend urban area. For these reasons, the Hearings Officer finds
the Title 19 purpose statement doss not contain applicable approval criteria for Tree Farm 1.

Compliance with the applicable administrative rules s addressed in the findings above.
Compliance with applicable comprehensive plan policies is addressed in the findings helow, |
have found the Statewide Land Use Planning Goals are not directly applicable to the applicant’s
proposal. Finally, compliance with Title 19 is the findings above and below.

For the foregoing reasons, the Hearings Officer finds the applicant’s proposal satisfies, or with
imposition of the conditions of approval described above will satisfy, ali UAR-10 Zone
conditional use approval criteria.

BUD STANDARDS
4. Chapter 19,104, Planned Unit Development
a. Section 19.104.018, Purpose

The purpose of planned unit development approval is to allow and to
make possible greater variety and diversification in the relationships
hetween buildings and open spaces in planned building groups,
while ensuring compliance with the purposes and objectives of the
various zoning regulations and the intent and purpose of DCC Title
18.

FINDINGS: As discussed above, unless the text or context of a purpose statement indicates
otherwise, such statement does not establish approval standards for quasi-judicial land use
applications. The Hearings Officer finds use of the terms ‘make possible,” ensuring
compliance,” and “intent and purpose” indicates the PUD purpose statement is aspirational and
therefore does not establish approval criteria for Tree Farm 1.

b, Section 18.104.040, Minimum Size for Planned Unit Developments
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No application shall be accepted for an area of less than five acres
in any R zone, or for an area of less than four acres in any other
zone.

FINDINGS: Each Tree Farm development including Tree Farm 1 is at least 104 acres in size,
therefore satisfying this standard.

. Section 19.104.070, Standards for Approval

in granting approval for planned unit development, the Hearings
Body or Planning Director shaill be guided by the following:

A. Whether applicant has, through investigation, planning and
programiming, demonstrated the soundness of the proposal
and an ability to carry out the project as propossd, and
whether the construction shall begin within six months of the
conclusion of any necessary action by the County, or within
such longer period of fime as may be established by the
Hearings Body or Planning Director.

FINDINGS: The Hearings Officer finds that read in the context of the rest of this paragraph, the
term “soundness” connotes the feasibility ~ financial and physical - of developing The Tree
Farm and Tree Farm 1. The applicant’s burden of proof stales, and the Hearings Officer agrees,
that the applicant has demonstrated the soundness of its proposal through its tentative plans,
detailed narrative, will-serve istters from utilities and the City of Bend, the city’'s water analysis,
the septic feasibility analysis, and the background of the development team. The feam includes
several experienced developers such as Brooks Resources, and Skyliner TWS, LLC, whose
members include Michasl Tennant, Ron White, and Kirk Schuelsr, each with many years of
successful local development experience. | am aware Brooks and Tennant togsther developed
MNorthWest Crossing. The burden of proof states the applicant’s intent is to initiate development
of Tree Farms 1, 2 and 3 immedigtely upon gaining fand use approval. | ind the applicant will be
required as a condition of approval to begin construction of Tree Farm 1 within six months of the
date this decision becomes final, or such longer period of time as the Planning Direclor may
allow. For these reasons, and with imposition of this condition of approval, | find the applicant’'s
proposal satisfies this criterion.

B. Whether the proposal conforms with the general plans of the
County in terms of location and general development
standards.

FINDINGS: The Hearings Officer finds Tree Farm 1 is proposed for land designated and zonsd
for residential development and in which residential cluster/PUDs are permitted conditionally. In
addition, as discussed in the findings below, | have found Tree Farm 1 is consistent with
applicable plan policies. Therefore, | find Tree Farm 1 conforms to the city and county
comprehensive plans.

. Whether the project will acorue benefits to the County and the
general public in terms of need, convenience, service and
appearance sufficient to justify any necessary exceptions to
the regulations of the zoning and subdivision ordinances.
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FINDINGS: The applicant has requested exceptions to the following standards applicable to
The Tree Farm and Tree Farm 1

1. two-acre residential lot size rather than the five-acre minimum ot size under Section
18.80:060 orthe terracre minmum lot sizeundsr Section 18.12.050:

2. thirty-foot front yard setbacks rather than the fifty-foot front yard setback undser Section
19.12.050;

3. less than fifty feet of street frontage for Lot 1 in Tree Farm 1 as required by Section
17.36.180;

4. reduction in the minimum average lot width and strest frontage standards under Gection
19.12.050 for Lot 1 in Tree Farm 1;

5. no street trees rather than strest trees as required by Section 18.76 080(A 2]
6, no introduced landscaping or mainfenance thereof,

7. sight-foot-wide bicycle and pedestrian mulli-use paths rather than ten-fool wide paths as
required by Ssction 19.104.080(F); and

&. no road/bicycle path connections at 400-foot intervals along The Tree Farm's borders with the
adiacent Rio Lobo and Miller Tree Farm properties.

The applicant argues The Tree Farm and Tree Farm 1 will accrue the following benefis to the
county and the general public:

1. creating two-acre residential lots rather than five- or ten-acre lots and clustering the on 100
acres of The Tree Farm, and 20 acres of Tree Faim 1,

2. preserving over 81 acres of open space in Tree Farm 1 and 423 acres of open space in The
Tree Farm as a whole;

3. making the PUD roads accessible to the public through public access easements;

4. oreating a network of trails accessible to the public through public access easements and
licenses, and linking The Tree Farm and Tree Farm 1 to the trail systems in Sheviin Park and
the DNF;

5. minimizing impacis to habitat in the Tumalo winter desr range through small, clustered
residential lots, large open space tracts, preservation of most native vegetation, and reduction in
fire fusls;

8. providing a domestic water system for the dwellings and fire hydrants 1o aid fire protection on
The Tree Famm;

7. designing and managing The Tree Farm and Tree Farm 1 as a “Fire Wise Community” to
reduce wildfire risk;
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8, configuring The Tree Farm and Tree Farm 1 to establish a permanent low-density transition
area between urban and urbanizable lands to the east and Shevlin Park and the extensive
public and private forest lands to the west; and

9. providing 50 new dwellings to address the demand for new homesites on the west side of
Bend.

LandWatch again arguss the analysis required by this section should not compare the
applicant's proposed cluster/PUD with alternative subdivision configurations such as a
traditional subdivision with 10-acre lots and dwellings spread throughouwt the 533-acre property.
in his December 11, 2014 letter, Paul Dewey states:

“There are apparently only five lots, so the current alternative would he five
houses. Though the roning allows & house on g 10-gere parcel, there is no basis
to conclude that 50 10-acre lots can be created here.” (Underscored emphasis
added.}

As discussed above, the Hearings Officer has found there are reasons to conclude a fraditional
subdivision with ten 10-acre lots could be approved on each of the five Tree Farm legal lots,
including the fact that the county approved a very similar development, The Highlands at Broken
Top, immediately south of The Tree Farm with 37 mostly ten-acre lots and large open space
areas on land zoned UAR-10 that is close to the DNF. In addition, traditions! 10-acre lot
subdivisions in the UAR-10 and RR-10 Zanes do not require conditional use approval, but rather
are subject only to the subdivision standards in Title 17. For this reason, | find there is nothing
improper in comparing the proposed cluster/PUDs to the alternative of a traditional subdivision
when weighing the benefits of the proposed Tree Farm development against the requested
exceptions.

The Hearings Officer finds many of the above-described benefits of developing the subject
property with cluster/PUDs justify the requested exceptions. In particular, 1 find the requested
two-acre lot sizes, the clustering of dwellings, the preservation of large swaths of open space in
the WA Zone, and the oreation of a traill system connecting with trails in Sheviin Park and the
DNF will provide significant benefits to the conmunity. For these reasons, | find Treg Fam 1
satisfies this criterion,

. Whether the project will satisfactorily take care of the traffic it
generates by means of adequate off strest parking, access
points, additional street right of way and improvements and
any other traffic facilities required.

FINDINGS: The Hearings Officer has found on the basis of the applicant’s traffic study that the
addition of traffic generated by The Tree Farm will not exceed the capacity of affected
transporiation facilities, and no additional right-of-way or improvements are required. | also have
found the intersection of Skyliners Road and Tree Farm Drive will have adequate sight distance
in both directions, and that the proposed gated secondary access road will provide an
appropriate second point of access for evacuations and emergency vehicles, No on-street
parking will be allowed; all off-street parking will be accommodated on sach homesite. For these
reasons, | find the applicant’s proposal satisfies this criterion.
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E. Whether the project will be compstible with adjacent
developments and will not adversely affect the character of
the area.

FINDINGS: The Hearings Officer has addressed virtually identical criteria in the findings above
under Section 18.128.015(3}B). Rased on those findings, incorporated by reference herein, |
find Tree Farm 1 satisfies this criterion with respect compatibility with the rural character of the
area, and with adiacent property to the north, east and south. However, | also have found the
applicant failed to demonstrate The Tree Farm will be compatible with Sheulin park and the
public and private forest lands to the west because of deficienciss in the applicant’s wildfire plan
and WMP. Therefore, | find the applicant’s proposal does not satisfy this criterion.

F. Whether the project will satisfactorily take care of sewer and
waler needs consistent with the Bend Urban Aresa Genersl
Plan.

FINDINGS:

Sewer. The applicant proposes that sach dwelling be served by an on-site septic system, and
provided as Exhibit “F” to its burden of proof a Preliminary Soils and Percolation Investigation
prepared by FEI Testing and Inspection based on the analysis of 27 test pits and sample
percolation testing. The study found the soils on The Tree Farm and Tree Farm 1 are sufficiently
deep (18-80 inches) and wel-drained to accommodate either standard or capping-ill on-site
septic systems on each of The Tree Farm lots. The Hearings Officer finds that as a condition of
approval the applicant will be required fo obtain from the county an approved septic site
evaluation for each Tree Farm 1 ot

Water. The applicant proposes to provide domestic water to each dwelling in The Tree Farm
through one of three methods: (1) extending and connecting to city water service, (2) extending
and connecting o service from Avion Water Company; or (3) through ong or more groundwater
wells. The applicant provided as Exhibit "E” to its burden of proof a Water System Analysis, and
as Exhibit "G" to the burden of proof a will-serve letter from the City of Bend indicating the city’s
water system has sufficient capacily to serve the 50 homesites in The Tree Farm. The applicant
also submitted as Exhibit "M to #e burden of proof well logs on surrounding properties showing
water is available. The applicant’s burden of proof also indicates there is an existing quasi-
runicipal well on the adjacent Miller Tree Farm Property to the sast.

The applicant did not submit a wilkserve lefter from Avion, and there is no evidence in the
record that Avion can provide waler pressure and fire flow meeting minimum standards.
Thersfore, the Hearings Officer has found that if the applicant elects, or is required to, provide
water to The Tree Farm through means other than exiension of city water service, the applicant
will be required as a condition of approval, and before submitting for approval the final plat for
any Tree Farm development, to provide to the Planning Division a waler system analysis
performad by a registered professional engineer and demonstrating water service from the
alternative domestic water source(s) will provide to each residential lol waler pressure of at least
40 psi during peak demand periods and at least 20 psi residual pressure, as well as fire flow of
at isast 2,000 gpm.

Rased on the foregoing findings, the Hearings Officer finds Tree Farm 1 safisfies, or with
imposition of the conditions of approval described above will satisfy, this criterion.
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&, & planned unit development shall not be approved in any R
zone if the housing density of the proposed development will
result in an intensity of land use greater than permiltted by the
Comprehensive Plan,

FINDINGS: The proposed density of each Tree Farm development including Tree Farm 1 wil
not exceed one dwelling per ten acres, consistent with the general density permitted in the RR-
10 and UAR-10 Zones, thersfore satisfying this criterion.

. Section 19.104.080, Standards and Requirements

Approval of a request for a planned unit development is dependent
upon the submission of an accepiable plan and satisfactory
assurance that it will be carried out. The following minimum
standards and requirements shall apply:

A. A dwelling use permitted in any zone may be permilied in a
planned unit development.

FINDINGS: The applicant proposes ten residential lots for single-family dwellings, a use allowed
in the UAR-10 Zone.

g8. A manufactured homs may be permitted in 2 planned unit
development. However, manufactured home parks shall not
be allowed in any commercial or industrial zone.

FINDINGS: The Hearings Officer finds this criterion is not applicable because the applicant
does not propose any manufactured homes or manufactured home parks.

C. Developments which sither provide for or contemplate private
streets and ways and common areas which will be or are
proposed to be maintained by the owners of uniis or lois
within a2 development must organize and maintain an owners’
association. The owners' association shall consist of all the
owners of units or lois within the deovelopment and
membership in the association must be reguired of all
owners; adopt and record bylaws as provided by ORS 34.6285;
adopt bylaws that contain the provisions required by ORS
84.835: and have the power to create a lien upon the unit or
fot for services, labor or materis! lawfully chargeable as
common expenses as provided in ORS 34708, The
association’s power to create such a Hen shall exist whether
or not the property is subject to the Cregon Planned
Community Act {ORS 94,885 through 84.785.)

FINDINGS: The Tree Farm will include private roads, a public road, multi-use paths, recreation
trails, and open space that will be owned and managed by an HOA. The applicant’s burden of
proof for Tree Farm 1 states an HOA will be established, organized and maintained pursuant fo
applicable provisions of ORS Chapter 94. As discussed in the findings above, the applicant
submitted as Exhibit “L” o its burden of proof a sample sef of CC&R's and HOA bylaws that will
serve as the template for The Tree Farm CC8R's and HOA bylaws. The Hearings Officer finds
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the applicant will be required as a condition of approval to record CC&Rs and HOA bylaws prior
to submitting for approval the final plat for any Tree Farm development. | find that with
imposition of this condition of approval, Tres Farm 1 will satisfy this criterion.

o, If the property is not subject to the Unit Ownership Law, the
association shall also create, by contract, the right to claim a
lien upon any unit or lot for services, labor or material
chargeable as common expenses. This lien may be created
by covenanis belween the association and the property
owners and shall supplement the Hen created by DCC
18.104.080{C) and require all owners of units or lots within the
development to consent fo and pay the reasonable value of
services, labor or material expended by the County for
common expenses where such county expenditures are
made because the owners or the owners' association does
not provide the necessary services, labor or material for
COMMOn eXpenses.

FINDINGS: The applicant’s burden of proof stales the siatutory references in this criterion no
longer are correct because the Oregon Unit Ownership Law was substantially amended in 1977
and 1981 and renamed the "Oregon Condominium Act.” (1977 Gregon Laws Chapter 484; 1881
Or Laws Chapter 841.) The burden of proof noles that in 1988 the Oregon Condominium Act
was relocated to ORS Chapter 100. Becauss of these changes, the applicant argues, and the
Hearings Officer agrees, that The Tree Farm and Tree Farm 1 are not subject to the Oregon
Condominium Act {ORS 100.105 to 100.810), and therefore Section 18.104.080(C) and (D) are
applicable to this development.

g, Streets and roads in planned unit development designated
developments shall be public roads and ways developed {o
county standards or be private roads of a2 minimum 14 fest
wide paved surface for one way traffic, minimum 20 feet wide
paved surface for two way traffic, and parallel parking as
permitted shall require minimum additional eight feet of width
for sach side of parking. i pedestrian walkways or bikeways
are included in the road, an additional five feet of pavement
width on each side of the roadway shall be provided and
striped to separate such use from motor vehicle traffic and
parking. In addition to these requirements, the Planning
Director or Hearings Body may specify other requirements
including, but not limited to, increased or decreased
pavement width.

FINDINGS: The applicant proposes that the public and private roads in Tree Farm 1 will be
improved with 20 feet of pavement, and no parking will be permitted on the roads. All private
Tree Farm roads will be owned and maintained by The Tree Farm HOA but will be subject to
public access easements. As discussed in the findings above, the applicant proposes to provide
separate pedestrian/bicycle paths according to the plan included in the record as Exhibit "C" e
the applicant’s burden of proof. The pedestrian/bicycle path will be included in a 10-footwide
space on the southern portion of Tree Farm Drive within Tree Farm 1, and on separate eight-
and ten-foot-wide paved pathways running parailel to the rest of The Tree Farm roads.
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County staff and opponent Rio Lobo argue that under Section 17.36.020(B) the applicant is
required to dedicate and improve a public road between the southern boundary of the Rio Lobo
property and Skyliners Road to provids for through traffic from future development of the Rio
Lobo property. However, as discussed in the findings below, incorporated by reference herein,
the Hearings Officer finds that section does not require dedication of a public road in the
circumsiances presented here.

For the foregoing reasons, the Hearings Officer finds Tree Farm 1 satisfies this criterion.

F. Pedestrian walkways and bikeways shall be provided for
adequate pedestrian and bicycle traffic, and shall connect to
any adjacent existing or planned sidewalks, bikeways, access
coreidors, or public trails. Off strest pedestrian walkways and
bikeways shall be at least 10 feet in width to accommodate
two way traffic and shall be constructed with portland cement
or asphaltic concrete to county standards, except as varied
by the provisions of DCC 18.104.080 or by the Planning
Director or Hearings Body.

FINDINGS: The applicant propeses a system of paved multi-use paths and natural surface
recreation trails throughout The Tree Farm and within Tree Farm 1 designed to accommodate
pedsstrians and bicycles. According to the trail plan, Exhibit "C” to the applicant's burden of
proof for Tree Farm 1, four types of trafls are proposed: (1) main connection trails; {2}
neighbiorhood trails; (3) proposed recreation/mountain bike trails; and {4) existing perimeter
trails. The applicant proposes that the main connection frails would consist of ten-foot-wide
paved multi-use paths paralleling Tree Farm Drive from its intersection with Skyliners Road to
the point where the path splits to go west to Shevlin Park. The neighborhood trails would extend
from that point east to the Golden Mantle Loop/Ridgeline Drive intersection and along the rest of
the roads in The Tree Farm. These paths would be paved to a width of sight feet and would
roughly parafiel the internal road network in The Tree Farm.™

The applicant has requested an exception to the ten-foot width requirement for the multi-use
neighborhood paths for the reason that they will serve a loweruse funclion for
bicycle/pedestrian access within the homesite area. The applicant notes there are only 50 lots in
The Tree Farm, so traffic volume on the neighborhood paths would be low. In addition, the
applicant suggests, and the Hearings Officer agress, that most of the trail use nsar The Tree
Farm homesites will be by residentsc. Finailly, the applicant notes the proposed paths will be
relatively flat and will have adequate sight distance to avoid the opposile-direction trafiic
conflicts that ten-foot wide paths are intended to address. As discussed above, | have found this
requested exception is justified by the significant community benefits from the proposed
cluster/PUD.

For the foregeing reasons, the Hearings Officer finds Tree Farm 1 satisfies this criterion.

G. All utility facilities shall be installed underground and in
accordance with County standards,

*'The proposed recreation/mountain biking trails would be soft-surface trails developed to the mountain
bike trail standards in Section 17 48.140(E). These trails would connect with the trail network in Shevlin
Park. The applicant's burden of proof states the existing perimeter trails within the western open space
tracts are composed primarily of old roads that will be converled to trall use and will have native ditt
surfaces. However, none of thess trails islocated in TreeFarm 1
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FINDINGS: The applicant proposes that all new utilities will be installed underground, salisfying
this criterion.

H. The design of all planned unit development projects shall
provide direct access for all unils and lols o open space
areas and facilities. Open space areas and facilities include
such things as landscaped areas, natural areas, golf courses,
and other recreational facilities, but do not include streets,
sidewalks, bikeways, access corridors or trails.

FINDINGS: The tentative plan for Tree Farm 1 shows sach residential lot will have direct gocess
to the mroposed open areas throughout The Tree Farm via the netweork of multi-use paths and
recreation trails, therefore salisfying this criterion.

L A staterment must be submitied relative {o the solar access to
be provided by the planned unit development.
FINDINGS: The applicant's burden of proof includes the following statement concerning solar
access:

“Aif of the fots within The Tree Farm will be al least 2 acres in size with setbacks
on all Iot fines of no less than 20 feel. This alone will provide ample solar access
fo the lots. However, many of the open ridge top fots in Tree Farm 1, 2 and 3 will
have neatly ideal solar access”

The Hearings Officer finds that the size and configuration of the ten Tree Farm 1 residential lots
will assure a dwelling can be sited on each lot in compliance with the required solar access
standard under Sections 18.60.040(D) and 19.12.050(F).

For the foregoing reasons, the Hearings Officer finds the applicant’s proposal satisfies, or with
imposition of the conditions of approval described above will satisfy, all applicable urban area
PUD standards.

E. Titie 17 of the Deschutes County Code, the Subdivision/Partition Ordinance
SUBDIVISION STANDARDS

1. Chapter 17.16, Approval of Subdivision Tentative Plans and Master
Development Plans

a. Section 17.18.108, Required Findings for Approval

A tentative plan for a proposed subdivision shall not be approved
unless the Planning Director or Hearings Body finds that the
subdivision as propossed or modified will meet the requirements of
this title and Titles 18 through 21 of this code, and is in compliance
with the comprehensive plan. Such findings shall include, but not be
limited to, the following:

&, The subdivision contributes to orderly development and iand
use patterns in the ares, and provides for the preservation of
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natural features and resources such as streams, lakes,
natural vegetation, special terrain features, agricultural and
forest lands and othernatural resources.

FINDINGS:

Qrderiy Development and Land Use Patterns in the Area. The applicant proposes to develop
Tree Farm 1 as cluster/PUD with an overall density of one dwelling per ten acres as permitied in
the RR-10 and UAR-10 Zones. This density is the same as thal in The Highlands at Broken Top
PUD located south across Skyliners Road. Howsver, unlike that development with 37 {en-acre
iots and dwellings scatlered throughout the 380-acre site, The Tree Farm and Tree Fam 1
would have 2-acre residential lots clustered in the northern part of the 833-acre site in order to
preserve large fracts of open space totaling nearly 80 percent of the entire property. Tree Farm
dwellings would be sited within designated building envelopes, retaining the rest of the lots in
native vegetation. As discussed above, the applicant intends The Tree Farm fo provide a
permanent transition between urban and urbanizable land to the east and Shevlin Park and vast
public and private forest lands to the west, The also applicant intends that The Tree Farm never
will be annexed into the Bend UGE or redeveloped. PUD roads would connect with Skyliners
Road, and eventually with roads developed on the Rio Lobo property to the north and the Miller
Tree Farm property to the east. As discussed above, the Hearings Officer has found affscted
transportation facilities will continue to operate at acceptable levels of service with the addition
of traffic generated by The Tree Farm. Each residential lot will be served by an on-site septic
system and domestic water from the City of Bend, Avion, or groundwater wells. For these
reasons, | find Tree Farm 1 will contribute to orderly development and land use paiterns in the
area.

Preservation of Natural Features and Resources. Natural features and resources on Tree
Farm 1 consist of topography, native vegetation, and wildlife habitat. As discussed above, the
spplicant has proposed cluster/PFUDs in order to maximize open space and {o preserve native
vegetation. Residential lots will be located on relatively level land on or near the central ridge on
the properly, minimizing the need for grading and filling, and PUD roads will follow the site’s
existing contours minimizing the need for steep road culs or slopes. As also discussed above,
the applicant proposes to protect the deer winter rangse habitat on The Tree Farm and Tree
Farm 1 by clustering most of the dwellings outside the winter range, creating gaps between
clusters of dwellings where there are existing deer migration corridors, and preserving native
vegetation except where removal or modification is necessary for fire fuel treatments or to
anhance wildiife habitat. However, as discussed in the findings above, the Hearings Officer has
found the applicant failed to demonstrate The Tree Farm will be compatible with Sheviin Park
and forest lands to the west because its wildfire plan is inadequale. | also have found the
applicant failed to demonstrate The Tree Farm will adequately protect winter deer range if more
aggressive fire fuel treatments, such as clearing of slopes on the lots and/or in the open space
tracts, are required to reduce the risk of fire for ridgetop dwellings such that Tree Farm 1 is
suitable for the proposed cluster/PUD and is compatible with surrcunding lands. For the same
reasons, | find the applicant has not demaonstrated Tree Farm 1 will provide for the preservation

of natural features and resources.
B. The subdivision will not create excessive demand on public
faciiities and services, and utilities reqguired to serve the

development.
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FINDINGS: The public facilities and ssrvices required by The Tree Farm and Tree Farm 1
include sewage treatment, water, roads, slectricity, natural gas, telephone and cable service,
and police and fire protection. Each of these is addressed below.

Sewage Treatment. The applicant proposes to serve the residential lots with individual on-site
septic systems. The applicant submitted as Exhibit “F” to the Tree Farm 1 burden of proof a
septic suitability study showing the soils on The Tree Farm and Tree Farm 1 are suitable for
instaliation of on-site septic systems. The Hearings Officer finds the spplicant will be required as
a condition of approval to obtain an approved septic site evaluation for each residential ot in
Tree Farm 1 prior to final plat approval.

Water. The applicant proposes to provide domestic water to the residential lots in The Tree
Farm and Tree Farm 1 through one of three options: (1) extending and connecting to City of
Bend water service as proposed in the applicant's Preliminary Utility Plan; (2) extending and
connecting to Avion Water Company facilities; or (3) utilizing one or more individual wells on
The Tree Farm property andior the adjacent Miller Treg Farm property. As discussed in the
findings above, incorporated by reference herein, the Hearings Officer has found the city's water
systern will have adequate capacity to serve the residential Iots in The Tree Farm and Tree
Farm 1, and with the water facilities proposed by the applicant, including 12-inch and 24-inch
water mains and pressure pumps at each lot, the city’s water system will provide adequate
pressure and fire flow at each lot. Therefore, 1 find providing domestic waler to The Tree Farm
will not create sxcessive demand on the city’s water system. However, | have found that # the
applicant does not obtain city water service for The Tree Farm, it will be required as a condition
of approval, and before subwmitting for approval the final plat for any Tree Farm development, to
provide o the Planning Division a water system analysis prepared by a registered professional
enginesr, demonstrating whatever alternate source of domestic water is chosen will provide
each residential lot with at least 40 psi of water pressure at peak periods, 20 psi residual water
prassure, and at isast 2,000 gpm for fire flow.

Roads. As discussed in the findings above, incorporated by reference herein, the Hearings
Officer has found from the applicant’s traffic study that the addition of fraffic generated by the 80
proposed dwellings for The Tres Farm will not cause any affected transporiation faciiities to
operate below acceptable levels of service at buildout, and in the years 2017 and 2022 with the
addition of future traffic. Neither the road depariment nor the city identified the need for
additional right-of-way or improvements to affected ransporiation facilities.

Electricity. The applicant submitted a will-serve letter from Pacific Power for eleclric service in
Exhibit ‘G" to the Tree Farm 1 burden of proof.

Natural Gas. The applicant submitted a will-serve letter from Cascade Natural Gas for gas
service in Exhibit *G” to the Tree Farm 1 burden of proot.

Telephone. The applicant submitted a will-serve lefter from Centurylink for telephone service in
Exhibit “G" to the Tree Farm 1 burden of proof.

Cable. The applicant submitted a willserve lstter from Bend Broadband for cable service in
Exhibit “G” to the Tree Farm 1 burden of proof.

Police. Police protection will be provided by the Deschutes County Sheriff,
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Fire Protection. Fire protection will be provided by the City of Bend Fire Department. In his
Septermber 2, 2014 comments on the applicant’s proposal, Deputy Bend Fire Chiel/Fire Marshal
Larry Medina identified a number of Oregon Fire Code (OFC) provisions applicable to The Tree
Farm. These commentis can be summarized as follows;

1. Standards for fire apparatus access reads. The OFC requires that fire apparatus access
roads: (8) extend within 130 fest of all buildings; (b} have an unchstructed width of at least 20
feet; (o} have unobstructed vertical clearance of at least 13 feet 6 inches; (d) be designed and
maintained with an all-weather surface that can support vehicles waighing 80,000 pounds; (g}
have a grade not exceeding 10 percent; and (f} if galed, have a "Knox Key Switch” operable by
the fire department. The Hearings Officer finds the applicant will be required as a condition of
approval to design and construct all roads in Tree Farm 1 and the gated temporary emergency
access road in compliance with these standards.

2. Standards for fire protection water supplies. The OFC requires that The Tree Farm have
an approved water supply capable of supplying the reguired fire flow for fire protection o
buildings, the adequacy io be determined "by an approved method.” The OFC also requires that
the applicant provide documentation of adequate fire flow to the fire department prior fo final
approval of the water supply system. The OFC states installation of fire hydrants along fire
apparatus access roads may be required by the fire code official. Finally, the OFC states that if
fire hydrants are installed they must be no farther than 400 fest apart.

As discussed in detail in the findings above, incorporated by reference herein, the Hearings
Officer has found the city's water supply analysis shows extension of and connection to its water
facilities can provide fire flow of 2,000 gpm at each residential lof, the minimum flow prescribed
by the city. In addition, the applicant’s Preliminary Utility Plan diagram, included in Exhibit £ to
the Tree Farm 1 burden of proof, shows fire hydrants placed at 400-feot intervals along all PUD
roads abuiting the residential lots. As also discussed above, the Hearings Officer has found that
if the applicant does not secure city water service for The Tree Farm, the applicant will be
required as a condition of approval, and prior to submilting for approval the final plat for any
Tree Farm development, {o provide to the Planning Division a water system analysis from a
registered professional engineer demonstrating the alternate water system will provide at sach
residential lot water pressure of 40 psi during peak periods, 20 psi residual water pressure, and
at ipast 2,000 gpm for fire flow.

3. Other fire service features. The OFC reguires that each dwelling in Tree Farm 1 have an
address number placed on 8 monument, pole or other sign so that it is plainly visible from the
private road. The Hearings Officer finds the applicant will be required as a condition of approval
to provide address numbers as required by the OFC.

For the foregaing reasons, and with imposition of the conditions of approval described above,
the Hearings Officer finds Tree Farm 1 will not create excessive demand on public facilities,
services and utiiities required to serve the development.

. The tentative plan for the proposed subdivision meets the

requirements of Oregon Revised Statutes Section $2.080,
FINDINGS: ORS 92.080(1) states a new subdivision can only use the same name d it is a
continuation of an existing subdivision, with a sequential numbering system, and must either be
platted by the same party or have the consent of the previous party. The applicant is requesting
approval of five separate but interconnected ten-lot cluster/PUDs fo be known as Tree Farms 1
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through 5, with the overall project to be known as The Tree Farm. The Hearings Officer finds
this subdivision name plan conforms fo Subsection (1) of the siatute.

Subsection (2) of this statule requires that roads be laid out to conform with existing plats on
adjoining property, that streets and roads held for privale use are clearly indicated on the
tentative plan, and that all reservations or restrictions relating to such private roads and sireets
are sst forth on the piat. The Hearings Officer finds there are no adjeining plats with which The
Tree Farm must conform. As discussed above, Sage Steppe Drive is proposed o be dedicated
to the public in order to provide a future road connection with the undeveloped UAR-zoned
parcels to the north. The remainder of the PUD roads would be private but would be subject to
public access easements. The Hearings Officer finds the applicant will be raquired as. a
condition of approval to show all public easements on the final plat for Tree Farm 1. | find that
with imposition of this condition of approval, Tree Farm 1 will comply with Subsection (2).

Subsections (3), (4) and (5) of the statute relate o final platting and therefore are not applicable
to Tree Farm 1.

0. For subdivisions or portions thersof proposed within a
Surface Mining Impact Area (SMIA) zone under Title 18 of the
Deschutes County Code . . .

FINDINGS: The Hearings Officer finds this criterion is not applicable because the subject
property is not located within a SMIA Zone.

E. The subdivision name has been approved by the County
Surveyor.

FINDINGS: Exhibit “P” to the applicant’s burden of proof indicates the proposed names for The
Tree Farm cluster/PUDs have been approved by the County Surveyor, therefore satislying this
criterion.

b. Section 17.16.108, Access to Subdivisions

No proposed subdivision shall be approved unless it will be
accessed by roads constructed to County standards and by roads
accepted for maintenance responsibility by a unit of local or state
government. This standard is met if the subdivision will have direct
access to an improved coliector or arterial, or in cases where the
subdivision has no direct access {o such a collector or arterial, buy
demonstrating that the road accessing the subdivision from a
collector or arterial meets relevant County standards and has been
acoepted for maintenance purposes.

FINDINGS: Access to Tree Farm 1 will be from Skyliners Road, a designated county collector
road improved to the county’s collector road standards and maintained by the county, therefors
satisfying this criterion.

¢. Section 17.16.115, Traffic Impact Studies
. Guidelines for Traffic Impact Studies

Tree Farm 1, 247-14-000242-CU, 347-14-000243-TF Page 8701 116



4. The following vehicle trip generation thresholds shall
determine the level and scope of transporiation
analysis requirsd for a new or expanded development.

KT ¥

. Traffic impact Analysis ({TIA: i the
development or change in use will generate
more than 200 Wip ends and 20 or more Pl
peak hour trips, then a Traffic Impact Analysis
{TiA) shall be required. . . .

FINDINGS: The applicant submitted a traffic study prepared by Kittelson & Associates, included
in the record as Exhibit “H” to the burden of proof for Tree Farm 1. The traffic study was
submitted because the applicant’s traffic engineer predicted traffic generated by the 50 dwsliings
in The Tree Fanm would generate over 400 trip ends. The traffic study concludes iraffic
generated by The Tree Farm will not exceed the capacity of affected transportation facilities at
buiidout, or in 2017 and 2022 with the addition of other traffic from the surrounding area. The
traffic study also found that no additional right-of-way or improvements are required, and neither
the road depariment nor the city indicated the need for addition right-of-way or improvements.
Therefore, the Hearings Officer finds the applicant’s propesal satisfies this criterion.

2. Chapter 17.36, Design Standards
& Section 17.36.020, Streets

A, The location, width and grade of streets shall be considered
in thelr relation to existing and planned streets, topographicsl
conditions, public convenience and safety, and the proposed
use of land to be served by the streeis. The sireet system
shall assure an adeguate traffic circulation system for all
modes of transportation, including pedestrians, bicycles and
automobiles, with intersection angles, grades, tangents and
curves appropriate for the traffic to be carried, considering
the terrain. The subdivision or partition shall provide for the
continuation of the principal streets existing in the adjoining
subdivision or partition or of thelr property projection when
adjoining property which is not subdivided, and such streets
shall be of a width not less than the minimum requirements
for streets set forth in DCC 17.36.

FINDINGS: The applicant proposes to construct all Tree Farm roads in conformance with the
applicable county local road standards - L2, the public local road standards for Sage Steppe
Drive, and the private local road standards for the private roads in The Tree Farm and Tree
Farm 1. The proposed road layout generally foliows the topographical contours of The Tree
Farm and Tree Farm 1, and will provide direct access to each proposed residential lot. Separate
multi-use paths are proposed along all new roads to provide adequate circulation for bicycles
and pedestrians and adeguate separation from vehicular traffic. There are no principal streets in
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adioining partitions or subdivisions that reguire the continuation of those streets into The Tree
Farmy or Tree Farni 1. No alferations to road layout or design wers identified by the road
depariment. For these reasons, the Hearings Officer finds Tree Farm 1 satisfies this criterion.

B. Strests in subdivisions shall be dedicated o the public,
unless located in a destination resort, planned community or
planned or cluster development, where roads can be privately
owned. Planned developiments shall include public streets
where necessary to accommeodate present and future through
traffic. (Emphasis added.}

FINDINGS: With the exception of Sage Steppe Drive, the roads in The Tree Farm and Tree
Farm 1 would be private roads as permitted for cluster/PUDs. Sage Steppe Drive would have a
dedicated 80-foot right-of-way to facilitate a future public road connection between the Rio Lobo
property and Skyliners Road or Crosby Road at such time as the Miller Tree Farm property is
developed. The applicant has proposed an interim gated secondary emergency access road
from the southern terminus of Sage Steppe Drive through the adjacent Miller Tree Farm
property to Crosby Drive. The applicant states all private roads within The Tree Farm will be
subject to public access easements (o be shown on the final plats for The Tree Farm.™

In his August 28, 2014 comments on the applicant's proposal, George Kolb stated that
Paragraph (B} of this section requires the applicant to dedicate 60 feet of right-of-way for, and
improve to the county’s public road standards, a public road from the northern boundary of The
Tree Farm to Skyliners Road. This argument also was made by Peter Russell and by Miles
Conway on behalf of opponent Rio Lobo. In his December 19, 2014 memorandum, Mr. Russell
suggested the applicant be required to dedicate to the public and improve to public road
standards all of Tree Farm Drive, the southem portion of Golden Mantle Loop, and ali of
Ridgeline Drive as the “primary access road” for The Tree Farm. Mr. Conway argued that this
naragraph requires the applicant to dedicate to the public not only to provide for through traffic
from development on the Rio Lobio property, but also to accommodate through traffic within The
Tree Farm itself.

Both Mr. Conway and Mr. Russell argue the language in Paragraph (B} provides no discretion fo
deviate from the public road dedication requirement. The Hearings Officer disagrees. | find the
plain language of this paragraph makes clear the public road reguirement is contingent on a
finding that such a road is "necessary 1o accommaedate present and future through traffic.” In his
December 30, 2014 memorandum, Jeffrey Condit argued the dedication of public road right-of-
way does not meet this "necessity” test.

Mr. Condit argues a requiremant that all PUD roads, and/or the proposed secondary access
road, be dedicated {o the public would constitute an unconstifutional Making” under the Fifth
Amendment o the U.S. Constitution as interpreted in Nollan v. California Coastal Commission,

*4n his January 8, 2015 tetter on behaif of Rio Lobo, Miles Conway states the applicant is offering only a
“temporany’ public access easement over the system of Tree Farm roads, and therefore The Tree Farm
HOA, which would own and manage the subdivision roads, could erect barders to “through traffic” within
the subdivision. Mr. Conway is mistaken. The applicant’s burden praof for Tree Famm 1 make clsar the
public access easemants for Tree Farm roads will be permanent. Far example, the Tree Farm 1 burden of
proof states at page 54 that the private streets would have “public access to be dedicaled with the final
plat” (Emphasis added.) Ut is the easement across the Miller Tree Farm properly for the secondary
emergency access road that will be “interim” until such ime as the Miller Tres Farm property is developed
with public roads that will connect Sage Steppe Drive and Skyliners Hoad.
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483 US 825, 107 S Gt 3141, 97 L Ed 2d 677 (1987}, Dofan v. Cily of Tigard, 812 US 374, 114 8
Ct 2309, 129 L Ed 2d 304 (1894), and Schuliz v. City of Granis Pass, 133 8 C1 2586, 188 L Ed
2d 897 (2013). Specifically, he argues such & requirement would not meet the “sssential
nexus/roughly proportional” test articuiated in the above cases. He also asseris the county
cannot require public road dedication through the adjacent Miller Tree Farm property bacause
the county has no jurisdiction over that property. In response, LandWatch argues the Miller Tree
Farm property is subject to the county's jurisdiction because the applicant proposed the
secondary emergency access road across that property, and Miller Tree Farm owns both the
adjacent property and The Tree Farm. The Hearings Officer disagrees. The applicant proposed
off-site road improvements to which the off-site property owner consented. | find that proposal
does not confer jurisdiction on the county to require public dedication and improvement of that
off-site road without the off-site property owner’s consent. At most, | have authority to deny an
application # | find an off-site road improvement were required for the proposal to meet the
applicable approval criteria and no such off-site improvement were proposed.

Even assuming for purposes of discussion that the Hearings Officer has jurisdiction to require
the public dedication of the proposed secondary access road, | agree with Mr. Condit that such
a requirement — or g reguirement to dedicate to the public the Tree Farm Roads identified by
Mr. Russell - does not have a sufficient nexus with, and is not roughly proportional to, traffic
impacts from The Tree Farm development. | agree with Mr. Condit's analysis, set forth in his
December 38, 2014 istier as follows:

“4 public street is not necessary to accommodate the through fraffic thet would
he generated by development of the Rio Lobo property under the existing UAR-
10 zoning. Attached as Exhibit 4 is a December 28, 2014 analysis provided by
Joo Bessman, PE, of Kiltelson responding to Rio Lobo's December 11, 2014,
testimony prepared by Marten Law and lLancaster Engineering {Kiltelson
Memo’). The Kittelson Memo confirms that the local sireet system proposed by
the Applicant is more than sufficient to accommodate the development of up fo
37 single-family home sites on the Rio Lobo Froperty.” As the County noles,
Hihe iransportation effects fon the surrounding streel system] of such nominal
development would be de minimis.”

ok &

Rio Lobo argues that Tulure through fraffic’ has lo include consideration of the
potential development of the Rio Lobo propery as a destination resort or as
urban developroent. The County correctly rejfecls such development as foo
speculative to require the Applicant to address it as part of this application.

Development of the Rio Lobo property as a destingtion resart would require
compliance with the muiltiple criteria of DCC Chapler 18.108, which, at a
minimum, would require a new lraffic impact analysis and approval of a Master
Pian, Most significantly, as noted in the Kittelson Memo, DCC 18.108.0060(C}
requires all destination resorts to “have dirsct access onlto a state, county, or oity
arterial or collector roadway as designated by the Bend Area General Plan.” As
discussed in more detall below, the only designated collector or arterial to which
the Rio Lobo property currently has direct access is the future extension of
Skyline Ranch Foad. A destination resort on the Rio Lobo property would be
prohibited from taking indirect access via a Sage Steppe road extension over
The Tree Farm and Miller Properties unfess and until Rio Lobo seeks and obtains
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an amendment to the Bend Area General Plan to designate such a roadway as a
colflector. Because such an amendment would have to be based on @
demonsiraled need, at a minirmum it would have {0 ocour in conjunction with an
actual applivation for a destination resort. Rio Lobo has submilied no evidence
that such an application is imuminent, viable, or would otherwise be compliance
with Chapter 19,108

Although UAR-10 roning does anticipate eventual urbanization, urbanization of
the Rip Lobo property requires subsequent legisiative decisions by the City and
the County in compliance with state law, and would bring the property under the
City's fransportation jurisdiction. It also, as nofed by Kittelson, would require an
amendment to the BUAGF transporiation system plan, which would require a
needs analysis for urbanization of all the newly added properties. " There are
thus multiple future cpportunities fo oblain the necessary connections in the
event the propertiss are added fo the UGE.

Such speculative future developroent doss not justify imposition of a condition
requiring the Applicant fo dedicate additional right-of-way or construct a street
under the County Code or the Takings Clayse as inlerpreted in Schultz. The
Applicant has addressed the impacts on future connectivity that arise from its
development by providing for and dedicating Sage Steppe right-of-way. That
right-of-way will be available for use al such time as Rio Lobo andfor Miller Tree
Farm properties are developed and the requirement for #s dedication and
construction can be imposed at that time. The fact that Rio Lobo may have fo
await development of the Miller Fropery for the connsction to Skyliners Road to
be dedicated and constructed puts Rio Lobo in no different posilion than it is in
now. Indsed, the dedication of Sage Steppe ensures that a connection will cocur
at this point pursuant to DCC 17.36.020(B}) when development of the Miller
Property ocours, For these reasons, dedication of the Sage Steppe right-ofway
hy the Applicant addresses the fulure conneclivily impacts on surrounding
properfies that arise from the development of the Tree Farm property. No
additional exactions are warrantsd under the Takings Clause.

Pindeed, the County is only requesting dedication of addiffonal right-of-way, i is not
requesting any change i the construction of the street system. The requiraments for
Incal public streats and local private streets are virtually the same. See DCC Chapler 17
Tabis A

Yaiven the relative location of the Ric Lobo property vis-a-vis the Miller Property and the
Anderson Ranch property fiocated north of the Rio Lobo propertyl, which are direclly
adiacent to the current Bend city limits, the Rio Lobo properly is uniikely to be added to
the Bend UGE unless or until (or after} the Miller and Anderson Ranch propetties are
added.”
The Hearings Officer finds Section 17.38.020(B) does not require the applicant to dedicate a
public road — sither off-site or within The Tree Farm — as part of The Tree Farm dsvelopment in
order to provide access from the Rio Lobe property to Skyliners Road.

. Section 17.38.040, Existing Streetls

Whenever existing streets, adiacent to or within a tract are of
inadeguate width to accommodate the increase in traffic expecied
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from the subdivision or partition by the county roadway network
plan, additional rights of way shall be provided at the time of the
land division by the applicant. During consideration of the tentative
plan for the subdivision or partition, the Planning Director or
Hearings Body, together with the Public Works Director, shall
determine whether improvements to existing streets adjacent to or
within the tract, are required. if so delermined, such improvements
shall be required as a condition of approval for the tentative plan,
Improvements to adjacent streets shall be required where traffic on
such strests will be directly affected by the proposed subdivision or
partition:

FINDINGS: The only existing street adjacent to Tree Farm 1 is Skyliners Road, a designated
county coliector road with g 80-foot right-of-way. No addiional right-ofway or other
improvement to Skyliners Road was identified in the applicant’s fraffic study or by the road
department. For these reasons, the Hearings Officer finds Tree Farm 1 satisfies this criterion,

c. Section 17.36.0588, Continuation of Streets

Subdivision or partition streets which constitute the continuation of
streets in contiguous territory shall be aligned so that their
pemterlines coingids,

FINDINGS: The Hearings Officer finds this criterion is not applicable because Tree Farm 1 has
no sireets that would constitute a continuation of other strests.

d. Section 17.36.060, Minimum Right of Way and Readway Width

The street right of way and roadway surfacing widths shall be in
conformance with standards and specifications set forth in chapler
17.48 of this title. Where chapter 17.48 refers to street standards
found in a zoning ordinance, the standards in the zoning ordinance
shall prevail.

FINDINGS: The applicant proposes to improve all PUD roads to the county’s standards for
public and private local roads and to improve them with 20 fest of paved surface as provided in
Table A of Title 17. As discussed above, the applicant proposes that all private PUD roads be
subject to public access easements, and the Hearings Officer has found that as a condition of
approval the applicant will be required to show those easements on the final plats for The Tree
Farm. For these reasons, Hind Tree Farm 1 satisfies this criterion.

&. Section 17.38.070, Future Resubdivision
Where a tract of land is divided info lots or parcels of an acre or
more, the Hearings Body may reguire an arrangement of lots or
parcels and streets such as to permit future resubdivision in
conformity to the street requirements contained in this title,

FINDINGS: The applicant's burden of proof for Tree Farm 1 states the applicant intends that
The Tree Farm never will be annexed inio the Bend UGB or redevelpped. The applicant has
proposed deed resirictions for The Tree Farm open space tracts that would preciude further
division or development thereof However, as discussed in the findings above, the Hearings
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Officer has required the applicant as a condition of approval to provide to the Planning Division
for its review, and to record, revised deed restrictions that provide for permanent preservation of
The Tree Farm open space iracts. For these reasons, and with imposition of that condition of
approval, | find it is not necessary or appropriate to require an arrangement of lots in Tree Farm
1 permitting future resubdivision.

£ Section 17.38.080, Future Extension of Strests

When necessary to give access to or permit a satisfactory future
division of adjoining land, strests shall be exiended to the boundary
of the subdivision or partition.

FINDINGS: Sage Steppe Drive will be dedicated to the public and will be stubbed off at the
northern boundary of Tree Farm 1 in order to provide a future road connection {o the vacant
LAR-10 Rio Lobo property to the north. The Hearings Officer has found the applicant is not
required to dedicate and improve other public roads within The Tree Farm, or the proposed off-
site secondary emergency access road, to accommodate future through traffic from the Rio
{.obo property. For these reasons, | find Tree Farm 1 satisfies this criterion.

g. Section 17.38.100, Frontage Roads

i a land division abuts or contains an existing or propesed collector
or arterial strest, the Planning Director or Hearings Body may
require frontage roads, reverse frontage lols or parcels with suitable
depth, screen planting contained in a non-access reservation along
the rear or side property line, or other treatment necessary for
adeguate protection of residential properties and to afford
separation of through and local traffic. All frontage roads shall
comply with the applicable standards of Table & of DCC Title 17,
uniess specifications included In a particular zone provide other
standards applicable to frontage roads.

FINDINGS: A portion of Tree Farm 1 abuts Skyliners Road, a designated county collector road.
Howsver, the Hearings Officer finds no frontage road is reguired because none of the proposed
residential lots will abut or take direct access from Skyliners Road. | also find no reverse
frontage lots are necessary because the proposed open space tracts will provide significant
geparation between the proposed residential lots and Skyliners Road.

k. Section 17.38.110, Streets Adjacent to Railroads, Freeways and
Parkways

When the area to be divided adjoins or contains a railroad, freeway
or parkway, provision may be reguired for a strest approximately
parallel to and on each side of such right of way at a distance
suitable for use of the land between the strest and rallroad, freeway
or parkway. In the case of a railroad, there shall be a land strip of not
less than 25 foet in width adjacent and along the raillroad right of
way and residential property. i the intervening property between
such parallel strests and a freeway or a parkway is less than 80 fest
in width, such intervening property shall be dedicated to park or
thoroughtfare use. The intersections of such parallel sireets, where
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they intersect with streets that cross a rallroad, shall be determined
with due consideration at cross streets of a minimum distance
required for approach grades to a future grade separation and right
of way widths of the cross sirest.

FINDINGS: The Hearings Officer finds this criterion is not applicable because the subject
property is not adjacent to a railroad, freeway or parkway.

i Section 17.38.120, Street Names

Except for extensions of existing streets, no street name shall be
used which will duplicate or be confused with the name of an
existing street in a nearby city or in the County. Street names and
numbers shall conform to the established pattern in the County.

FINDINGS: Exhibit “Q" to the Tree Farm 1 burden of proof indicates the applicant has received
county approval for all Tree Farm road names, therefore satisfying this criterion.

i Section 17.36.130, Sidewalks

A Within an urban growth boundary, sidewalks shall be
installed on both sides of a public road or street any in any
special pedestrian way within the subdivision or partition,
and along any collectors and arterials improved in
accordance with the subdivision or partition.

FINDINGS: The Hearings Officer finds this criterion is not applicable because Tree Farm 1 is
not located within the Bend UGB,

8. Within an urban area, sidewalks shall be required along
frontage roads only on the side of the frontage road abutling
the development

FINDINGS: The Hearings Officer finds this criterion is not applicable because there are no
frontage roads in Tree Farm 1.

. Sidewalk requirements for areas cutside of urban area are set
forth in section 17.48.175. In the absence of a special
requirement set forth by the Road Department Director under
DCC 17.48.030, sidewalks and curbs are never required in
rural areas outside unincorporated communities as that term
is defined in Title 18.

FINDINGS: The Hearings Officer finds no sidewalks are required in Tree Farm 1 because itis
iocated In a rural area outside unincorporated communities.

K. Section 17.36.140, Bicycle, Pedestrian and Transit Requirements

Al Padestrian and Bicycle Circulation within Subdivision.
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1. The tentative plan for a proposed subdivision shall
provide for bicycie and pedestrian routes, facilities
and improvements within the subdivision and to
nearby existing or planned neighborhood activity
centers, such as schools, shopping areas and parks in
a manner that will {3} minimize such interference from
automobile traffic that will discourage pedesirian or
cycle travel for short trips; {b) provide a direct route of
travel betwoen destinations within the subdivision and
existing or planned neighborhood activity centers, and
{c} otherwise meet the needs of cyclists and
pedestrians, considering the destination and length of
trip.

FINDINGS: The Tree Farm would include a multi-use path system including eight- and ten-foot-
wide paved paths that would run parallel to all subdivision roads. The multi-use paths wilt
provide access to Skyliners Road and bayond to NorthWest Crossing, the three nearby public
schools, and the rest of the Bend wban area. The applicant also proposes a number of soft-
surface recreation/mountain bike trails within the open space tracts and linking with trails in
Sheviin Park and the DNF to the west. For these reasons, the Hearings Officer finds Tree Farm
1 satisfies this criterion.

8. Subdivision Layout

1 Cul-de-sacs or dead-end streets shall be aliowed only
where, due to topographical or environmental
constraints, the size and shape of the parcel, or a lack
of through-street connections in the area, a strest
connection is determined by the Planning Director or
Hearings Body to be infeasible or inappropriate. in
such instances, where applicable and feasible, there
shall be a bicycle and pedestrian connection
connecting the ends of cul-de-sacs io sireels or
neighborhood activity centers on the opposite side of
the block.

FINDINGS: The applicant proposes a cub-de-sac at the eastern terminus of Ridgeline Court i
Tree Farm 1. In his January 8, 2015 lstter on behalf of Rio Lobo, Miles Conway stated the
nroposed cul-de-sac “cannct be justified by topographical or environmental constraints in this
iocation.” The Hearings Officer disagrees. The topographical information on the Tree Farm 1
fentative plan clearly shows a steep slope east of the most eastemn lots in Tres Farm 1 ~ie,
Lots 1-4. The applicant argues, and | agree, that this cul-de-sac is necessary due o this steep
topography. | also find this cul-de-sac also is jusiified by the lack of through-sireet connections
in the area. Finally, | find that although Ridgeline Court is not intended o continue inte the
vacant property to the north, the multi-use path along this road could be continued into that
property in the future. For these reasons, | find Tree Farm 1 satisfies this criterion.

2. Bicyele and pedestrian connsctions between stresls
shall be provided at mid-block where the addition of a
connection will reduce the walking or cycling distance
to an existing or planned neighborhood activity center
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by 400 feet and by at least 80 percent over other
available routes.

FINDINGS: The Hearings Officer finds this criterion is not applicable o Tree Farm 1 because
there are no existing or planned neighborhood activity centers for which mid-block connections
are warranted or necessary.

3. Local roads shall align and connect with themselves
across collectors and arterials. Connsctions fo
gxisting  or planned sireets and undeveloped
properties shall be provided at no greater than 400
footintervals.

AN R RN AR

4. Connections shall not be more than 400 feet long and

shall be as stralght as possible.

C. Facilities and improvements

1, Bikeways may be provided by either g separate paved
path or an on-strest bike lane, consistent with the
reguirements of DCC Title 17.

2. Pedestrian access may be provided by sidewalks or a
separate paved path, consistent with the requirements
of DCC Title 17,

FINDINGS: The Hearings Officer finds there are no existing local roads that must be aligned
across Skyliners Road.

The parties and county staff disagree as to the meaning of the above-underscored language.
Miles Conway argues on behalf of Rio Lobo that this language reguires the applicant to provide
stubbed road connections at least 400 feel long and at 400-foot intervals along the northern
boundary of Tree Farm 1 to provide future connections to the undeveloped Rio Lobo property.
Pater Russell responded in his December 11, 2014 memorandum that the underscored
language must be read in the confext of the title of this section -- "Bicycle, Pedestrian and
Transit Requirements” -~ and the rest of the section which addresses bicycle and pedestrian
cannections. Iny particular, Mr. Russell notes the term "connections” in Paragraph (C}(3) of this
section clearly refers to bicycle/pedestrian paths because it requires a minimurm paved width of
10 fest, far less than minimum 20-foot pavement width required for roads. For this reason, Mr.
Russell argues the better reading of the underscored language is that, at most, it establishes a
requirement of 10-foot-wide paved bicycledpedestrian vonnections at 400-foot intervals along
the Tree Farm's borders with adiacent undeveloped property.

in his December 30, 2014 letter, Mr. Condit agreed with Mr. Russell's interpretation of the
connection requirement, but argues this requirement should not be applied to rural subdivisions
because it would produce an absurd result. For example, he notes that if The Tree Farm lols
along the Rio Lobo border were 10 acres in size, the 400-foctinterval/400-foot-tong connections
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would bisect the lots and create paths “leading to nowhera.”™ Mr. Condit also argues that if this
connection requirement is applicable, # also would apply fo the adjacent undeveloped Miller
Tree Farm property and therefore to the entire border between that property and Tree Farm 1.
Since much of Tree Farm 1 is less than 400 feet wide, compliance with the connection
reqguirement would not be feasible. Mr. Condit also notes the county did not apply this bicycle
path connection requirsment o prior approvals for three rural PUDs on nearby properies:
Tumalo Creek Development (CU-05-17, TP-05-858) (adiacent to the Rio Lobo properly on the
north): Cascade Highlands (CU-02-73, TP-02-831) (The Highlands at Broken Top subdivision
across Skyliners Road to the south); and Shevlin Heights (Anderson Raneh} (2C-00-8, CU-00-
112, TP-00-818) {north of the Ric Lobo property). A review of these decisions indicates the
connection standard was not applied to these PUDs based on findings that thers were no
existing or planned neighborhood activity centers in the vicinity, and/or that the standard does
not apply to private roads. Finally, Mr. Condit argues that i the Hearings Officer concludes the
hicycle/pedestrian path connsction reguirement is applicable to Tree Farm 1, | should grant an
exception under Section 19.104.070(C), discussed in the findings above, in light of The Tree
Farnv's demonstrated bensfits in general, and the extensive multibuse path/trail system
proposed for The Tree Farm.

The Hearings Officer agrees with Mr. Russell that read in context, the “connections” required by
Section 17.36.140(B)}3) and (4) are bicycle/pedestrian path connections and not road
connections. | also agree with Mr. Condit that application of this requirement fo rural
subdivisions including The Tree Farm would be insppropriate and infeasible. Finally, 1 find the
applicant has demonstrated an exception to this requirement is justified by the benefils provided
by The Tree Farm and Tree Farm 1, and particularly the extensive multi-use path/trail system.

For the foregoing reasons, the Hearings Cfficer finds Tree Farm 1 satisfies these criteria with
approval of the exception described above.

i Section 17.36.150, Blocks

A, General. The length, width and shape of blocks shall
accommodate the need for adeguate buillding size, street
width, and direct travel routes for pedestrians and cyclists
through the subdivision and to nearby neighborhood activity
centers, and shall be compatible with the limitations of the
topography

FINDINGS: Section 17.08.030 defines “block” as “an area of land bounded by strests or by a
combination of streets and public parks, cemetleries, railroad rights of way, lines or shorelines or
waterways, or corporate boundary lines of a city.” The Hearings Officer finds Tree Farm 1 does
not contain any “blocks” inasmuch as no area of land within the proposed development is
bounded by streets or the other listed features.

8. Within an urban growth boundary, no block shall be longer
than 1,200 feet between street centerdines. In blocks over 808
feet in length, there shall be a cross connection consistent
with the provisions of DCC 17,386,140,

* As noted in the findings above under the UAR-10 Zone, the minimum lot width in that zone is 300 feet.
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FINDINGS: Tree Farm 1 i5 not located within the Bend UGB, Therefore, the Hearings Officer
finds this criterion is not applicable.,

191, Section 17.35.188, Easements

A, Utility easements. Easements shall be provided along
property lines when necessary for the placement of overhead
or underground utilities, and to provide the subdivision or
partition with electric power, communication facilities, street
lighting, sewer lines, water lines, gas lines or drainage. Such
easements shail be izbsled "Public Utllity Easement” on the
tentative and final plat; they shall be at least 12 feet in width
and centered on lot lines where possible, except utility pole
guyline easements along the rear of lots or parcels adjacent
to unsubdivided land may be reduced fo 10 feet in width,

FINDINGS: The Tree Farm 1 burden of proof states the applicant intends to locate all ulilities in
roadside trenches, either within the private road rights-of-way or within muliiple use sasements
(MUESs) paralieling the rights-of-way, as shown on the Freliminary Water Plan included in the
record as Exhibit “E" to the burden of proof. The Hearings Officer finds that as & condition of
approval the applicant will be required to show all MUESs on the final plat for Tree Farm 1.

B. Drainage. i a tract is traversed by a watercourse such as a
drainageway, channsl or stream, there shall be provided a
stormwater easement or drainage right of way conforming
substantially with the lines of the walercourse, or in such
further width as will be adsguate for the purpose. Streels or
parkways parallel to major watercourses or drainagsways
may be reguired.

FINDINGS: The Hearings Officer finds this criterion is not applicable because the subject
property is not traversed by a walarcourse.

£t Section 17.38.170, Lots - Size and Shaps

The size, width and orieniation of lofs or parcels shall be
appropriate for the location of the land division andior the type of
development and use contemplated, and shall be consistent with the
lot or parcel size provisions of Titles 18 through 21 of this code, with
the foliowing exceptions:

A, in areas not to be served by a public sewer, minimum lot and
parcel sizes shall permit compliance with the requirements of
the Department of Environmental Quality and the County
Sanitarian, and shall be sufficient to permit adequate sewage
disposal. Any problems posed by soll structure and water
table and related fo sewage disposal by septic tank shall be
addressed and resolved in the applicant’s initial plan,

FINDINGS: The proposed residential lots in Tree Farm 1 will be two acres in size. The applicant
submitted a septic suitability study, included in the record as Exhibit °F" o the Tree Farm 1
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burden of proof, indicating the solls on the subject properly are suitable for on-site septic
systems. In addition, the applicant proposes to establish building envelopes on gach lot within
which dwellings must be constructed. As discussed above, | have granted an exception to the
minimum ot width for Lot 1 in Tree Farm 1. And | have found the applicant will be required as 3
condition of approval io obtain an approved septic site evaluation for sach residential ot in Tree
Farm 1 prior to final plat approval. For these reasons, the Hearings Officer finds the size, width
and orientation of the proposed lots are appropriate for the proposed planned development,
consistent with the minimum lot sizes in the RR-10 and UAR-10 Zones, and large enough to
accommodate on-site seplic systems.

o. Bection 17.36.180, Frontage

A, Each lot or parcel shall abut upon a public road, or when
located in a planned development or cluster developmaent, a
private road, for at least 80 fest, except for lots or parcels
fronting on the bulb of a cul de sag, then the minimum
frontage shall be 30 feet, and except for partitions off of U5,
Forest Service or Bureau of Land Management roads.
Frontage for partitions off U.8. Forest Service or Bureauy of
Land Management roads shall be decided on a case by case
basis based on the location of the property, the condition of
the road, and the orientation of the proposed parcels, but
shall be at lsast 20 feet In the La Pine Neighborhood
Planning Area Residential Center District, ot widths may be
less than 50 feet in width, as specified in DCC 18.681, Table 2:
i.a Pine Neighborhood Planning Area Zoning Standards,
Road frontage standards in destination resoris shall be
subject to review in the conceptual master plan.

B. All side lot lines shall be at right angles fo strest lines or
radial to curved strests wherever practical.

FINDINGS: With the exception of Lot 1, all proposed residential lots in Tres Farm 1 will have at
least 50 feet of road frontage, or at least 30 feet of road frontage for those lots located on a cul-
de-sac. Lot 1 has frontage on both the straight and curved segments of Ridgeline Drive at its
cul-de-sac. As discussed above, the Hearings Officer has granted an exception to the 50-foot
road frontage requirement for Lot 1 based on my finding that the benefits of the proposed
cluster/PUDs justify the requested exceptions. Generally, Tree Farm 1 lot lines are at right
angles or radial to the Ridgeline Drive cul-de-sac. For the foregoing reasons, | find Tree Farm 1
aatisfies this criterion with the street frontage exception for Lot 1.

g Section 17.36.180, Through Lots

Lots or parcels with double frontage should be avoided except
where they are essential to provide separation of residential
development from major street or adiacent nonresidential activities
to overcome specific disadvantages of topography and orientation.
A planting screen easement of at least 10 feet in widlh and across
which there shall be no right of access may be required along the
lines of lots or parcels abutling such a traffic artery or other
incompatible use.
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FINDINGS: Section 17.08.030 defines “through lo” as “an interior lot having frontage on two
streets.” The staff report states there are no through lots in Tree Farm 1. The Hearings Officer
disagrees. The tentative plan for Tree Farm 1 shows Lots 4, 5, 8, and 8 will have frontage on
both Sage Steppe Drive and Ridgeline Drive. Sage Steppe Drive was created to provide a
future road connection to the adjacent UAR-10 zoned property to the north and connectlion o
the proposed secondary access road for The Tree Farm. Under these circumstances, | find
there is no need to require a planting sereen easement along the double frontage of these lots
because here there is no need to prevent access across these double-frontage lots.

. Section 17.36.200, Corner Lots

Within an urban growth boundary, corner lots or parcels shall be a
minimum of five fest more in width than other lots or parcels, and
also shall have sufficient extra width to mest the additional side yard
requirements of the zoning district in which they are located.

FINDINGS: The Hearings Officer finds this criterion is not applicable because Tree Farm 1 is
located outside the Bend UGHE.

T Saction 17.38.210, Solar Access Performance

A, As much solar access as feasible shall be provided sach lot
or parcel in every new subdivision or partition, considering
topography, development pattern and sxisting vegetation.
The ot lines of lots or parcels, as far as feasible, shall be
oriented fo provide solar access at ground level at the
southern building line two hours before and after the solar
zenith from September 22nd to March 21st. I it is not feasible
{o provide solar access io the southern building ling, then
solar access, if feasible, shall be provided at 10 feet above
ground level at the southern building line two howrs before
and after the solar zenith from September 22nd to March 2ist,
and three hours before and after the solar zenith from March
22nd to September 21st.

B. This solar access shall be protected by solar height
restrictions on burdened properties for the benefit of lots or
parcels receiving the solar access.

L. if the solar access for any lot or parcel, either at the southern
building line or at 10 feet above the southern building lineg,
required by this performance standard is not feasible,
supporting information must be filed with the application.

FINDINGS: The Hearings Officer finds the size, shape and orientation of the residential lots in
Tree Farm 1 will allow for the dwellings on these lofs to meest the solar access standards.

8. Section 17.36.220, Underground Facilities
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Within an urban growth boundary, all permanent utility services o
lots or parcels in a subdivision or partition shall be provided from
underground facilities; provided, however, the Hearings Body may
allow overhead utilities if the surrcunding area is already served by
overhead utilities and the proposed subdivision or partition will
create less than fen lois. The subdivision or partition shall be
responsible for complying with requirements of this section and
shalb. . . .

FINDINGS: The Hearings Officer finds this section is not applicable because the property is
iocated outside the Bend UGB.

t, Section 17.38.260, Fire Hazards

Whenever possible, a2 minimum of two points of access to the
subdivision or partition shall be provided to provide assured access
for emargency vebicles and ease resident evacuation,

FINDINGS: The applicant proposes two points of access {o The Tree Farm and Tres Famm 1 -
the main PUD road that intersscts with Skyliners Road at the southern boundary of Tree Farm
1, and the propossd secondary emergency access road running from the southemn terminus of
Sage Steppe Drive south through the adjacent Miller Tree Farm property to Crosby Drive. As
discussed in the findings above, the Hearings Officer has found the secondary access road will
provide an adequate means of evacuation and emergency vehicle access with imposition of
conditions of approval requiring the road to be improved to the fire depariment’s standards for
such roads, and with instaliation of a gale/iock system that allows the gate {o be opened by
residents and guests. For these reasons, and with imposition of this condition of approval, | find
Tree Farm 1 satisfiss this criterion.

i, Section 17.38.280, Water-and Sewer Lines

Where required by the applicable zoning ordinance, water and sewer
lines shall be constructed to County and city standards and
specifications. Regquired water mains and service lines shall be
installed prior to the curbing and paving of new streets in all new
subdivisions or partitions.

FINDINGS: No new sewer lines are propossed because residential lots in Tree Farm 1 would be
served by on-site septic systems. The Hearings Officer finds that if these residential lots are
connected to the City of Bend water facilities, the applicant will be required as a condition of
approval to construct all required water lines in compliance with the city’s standards and
specifications therefor.

V. Section 17.38.2%0, Individual Wells

in any subdivision or partition where individual wells are proposed,
the applicant shall provide documentation of the depth and quantity
of potable water available from a minimum of two wells within one
mile of the proposed land division. Notwithstanding DCC 47.38.300,
individual wells for subdivisions are allowed when parcels are larger
than 10 acres.
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FINDINGS: The applicant’s burden of proof sitales its preferred alternative for providing
domestic water fo the residential lots in Tres Farm 1 is the exiension of City of Bend water
service. However, if that connection is net possible, and the applicant does not obtain water
service from Avion Water Company, the applicant proposes o provide domestic water through
one or more groundwater wells, The applicant submitted as Exhibit "M o the Tree Farm 1
burden of proof well logs for two wells on property in the vicinity of the subject property
demonstrating that water is available in the area. Therefore, the Hearings Officer finds the
applicant's proposal satisfies this eriterion.

W, Section 17.36.300, Public Water System

in any subdivision or partition where a public water system is
required or proposed, plans for the water system shall be submitted
and approved by the appropriate state or federal.

FINDINGS: The Hearings Officer finds that if the residential lots in Tree Farm 1 are served by
City of Bend or Avion water service, compliance with this criterion will be accomplished through
the city’s or Avion's compliance with applicable public water system requirements.

3. Chapter 17.44, Park Development

a. Section 17.44.018, Dedication of Land

* R %

B. For subdivisions or partitions outside of an urban growth
boundary, the developer shall set aside a minimum area of
the development equal to 53580 per dwelling unit within the
development, if the land is suitable and adaptable for such
purposes and is generally located in an area planned for
parks,

C. For sither DCC 17.44.010 {&) or {B)}, the developer shall either
dedicate the land set aside to the public or develop and
provide maintenance for the land set aside as a private park
open to the public.

B. The Planning Director or Hearings Body shall determine
whether or not such land Is suitable for park purposes.

E. if the developsr dedicates the land set aside in accordance
with DCC 17.44.010{&} or (B}, any approval by the Planning
Director or Hearings Body shall be subjsct to the condition
that the County or appropriate park district accept the desd
dedicating such land.

F. DOC 17.44.040 shall not apply to the subdivision or partition
of lands located within the boundaries of the Bend Metro Park
and Recreation District or the Central Oregon Park and
Recreation District.
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FINDINGS: The record indicates all proposed residential lots in Tree Farm 1 are located within
the boundaries of the park district, and therefore the Hearings Officer finds these requirements
ars not applicabls.

b Section 17.44.020, Fee in Lisu of Dedication

& in the event there is no suitable park or recreation area or sile
in the proposed subdivision or partition, or adjacent therelo,
then the developer shall, in Hisu of setting aside land, pay into
a park acquisition and development fund a sum of monsy
equal to the fair market value of the land that will have heen
donated under DCC 17.44.010 above. For the purpose of
determining the fair market valus, the latest value of the land,
unplatied and without improvements, as shown on the
County Assessor's tax roll shall be used. The sum so
sontributed shall be deposited with the County Treasurer and
e used for acquisition of sultable area for park and
recreation purposes or for the development of recreation
facilities. Such sxpenditures shall be made for neighborhood
or community facilities at the discretion of the Board andior
applicable park district.

B. BOC 17.44.020 shall not apply to subdivision or partition of
lands located within the boundaries of the Bend Metro Park
and Recreation District or the Central Oregon Park and
Racreation District.

FINDINGS: The Hearings Officer finds that because all proposed residential lols in Tree Farm 1
are located within the boundaries of the park district, this section does nol apply.

4, Chapter 17.48, Design and Construction Specifications
a. Section 17.48.140, Bikeways
A, General Design Criteria,

1 Sikeways shall be designed in accordance with the
current standards and guidelines of the Oregon
{ODOT) Bicycle and Pedestrian Plan, the American
Association of State Highway Transportation Officials
(AASHTO) Guide for Development of New Bicycle
Facilities, and the Deschutes County Bicycle Master
Plan. Ses DCC 17.48 Table B,

p All collectors and arterials shown on the County
Transportation Plan map shall be construcied to
include bikeways as defined by the Deschutes County
Bicycle Master Plan,
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3. i interim road standards are used, interim bikeways
andior walkways shall be provided. These interim
facilities shall be adequate to serve bicyclists and
pedestrians until the time of road upgrade.

B. Multi-use Paths.

1. Muilti-use paths shall be used where aesthetic,
recreation and safety concerns are primary and a
direct route with few intersections can be established.
If private roads are constructed to a width of less than
28 feet, multi-use paths shall be provided.

2. Multi-use paths are two way facilities with a standard
width of 10 feet, but with a 12 foot width if they are
subjected to high use by multiple users. These paths
shall meet County multi-use path standards and shall
connect with bike facilities on public roads.

FINDINGS: The applicant proposes to provide multi-use paths throughout The Tree Farm and in
Tree Farm 1 through additional width on a segment of Tree Farm Drive, and gight- or ten-foot-
wide multi-use paths along the rest of the PUD roads. A len-oot-wide multib-use path is
proposed to paraliel Tree Farm Drive from its intersection with Skyliners Road to the point
whare the path splits to go to Sheviin Park to the west. Fraom that point to the interseclion of
Golden Mantle Loop and Ridgeline Drive, and throughout the rest of The Tree Farm, the multi-
use paths are proposed to be eight feet wide. The Hearings Officer has approved an exceplion
to aliow reduced width from ten to eight feet for neighborhood mulli-use paths, requested by the
applicant because of projected low traffic volumes, based on my finding that the benefils from
The Tree Farm jusiify the exception. For these reasons, and with the exception granted for the
eight-foot path, | find Tree Farm 1 satisfies these criteria.

. Bike Lapess, Bix foot bike lanes shall be used on new
construction of curbed arterials and coliectors.

B. Shoulder Bikeways.
1. Shoulder bikeways shall be used on new construction
of uncurbed arterials and collectors.

2. Shoulder bikeways shall be at least four fest wide.
Where the travel lane on an existing arterial or
coliector is not greater than eleven feel, the bikeway
shall be a minbmum of four Teet wide.

FINDINGS: The Hearings Officer finds these criteria are nol applicable because no new
collectors or arlerials are proposed,

E. Mountain Bike Trails.

% Mountain bike {dirt or other unpaved swriace} trails
may be used as recreational or interim transportation
facilities.
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Z Trails used for transportation shall have a two foot
minimum itread width and a six footl minimum clearing
width centered over the trall, and a minimum-overhead
clearance of seven feet Trails used solely for
recreational use may be narrower with less clearing of
vegetation,

FINDINGS: As shown on Exhibit “C" to The Tree Farm burdens of proof, the applicant proposes
a network of soft-surface recreation/mountain bike frails linking with {rails in Shevlin Park and in
the DNF to the west. However, because none of these recreation tralls would be located in Tree
Farm 1, the Hearings Officer finds these criteria are not applicable {o Tree Farm 1.

b Section 17.48.160, Road Development Requirements ~ Standards

A, Subdivision Standards. All roads in new subdivisions shall
gither be constructed o a standard acceptable for inclusion
in the county maintained system or the subdivision shall be
part of a special road district or homeowners associationin a
planned unit development.

FINDINGS: The applicant proposes to dedicate {o the public and to improve Sage Steppe Drive
in compliance with the county's standards for public rural roads, and to improve all PUD roads
with 20 feet of paved surface as provided in Table "A" {0 Title 17. The applicant also proposes
that all Tree Farm roads will be maintained by the HOA. As noted above, the record indicates
the county is not accepting new reads into its road maintenance system. For these reasons, the
Hearings Officer finds Tree Farm 1 satisfies this criterion.

8. improvements of Public Rights of Way.

1. The developer of a subdivision or partition will be
required fo improve all public ways that are adjacent
or within the land development.

2. &l improvements within public rights of way shall
conform to the improvement standards designated in
DCC Title 17 for the applicable road classification,
gxcept where a zoning ordinance sets forth different
standards for g particular zone.

FINDINGS: The only public right-of-way adjacent to the subject property is Skyliners Road, an
improved county collector. As discussed above, the road depariment did not identify any
necessary improvements to Skyliners Road. The applicant proposes to improve all PUD roads
to the to the county’s standards for local public and private roads, including 20 feet of paved
surface. Therefore, the Hearings Officer finds Tree Farm 1 satisfies this criterion

. Primary Access Roads. The primary access road for any new
subdivision shall be improved to the applicable standard set
forth in Table & {or the applicable standard set forth in a
zoning ordinance). The applicable standard shall be
determined with reference to the road’s classification under
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the relevant transportation plan. For the purposes of this
section a primary access road is a road isading to the
subdivision from an existing paved county, cily or state
maintained road that provides the primary access to the
subdivision from such a road.

FINDINGS: The primary access road to The Tree Farm consists of Tree Farm Drive, Golden
Mantie Loop, and Ridgeline Drive. The Hearings Officer finds the applicant will be required as a
condition of approval to improve the segments of these roads within Tree Farm 1 to the county’s
standards for Ipcal private roads in Table "A” to Title 17. In addition, as discussed in the findings
above, | have found the applicant will be required as a condition of approval to develop Tree
Farms 1, 2 and 3 concurrently to assure the primary access road is in place to serve all Iots in
those developments.

0. Secondary Access Roads. When deemed necessary by the
County Road Department or Community Development
Department, a secondary access road shall be constructed to
the subdivision. Construction shall be to the same standard
used for roads within the subdivision.

FINDINGS: The road department did not identify the need for a secondary acoess road.
However, the applicant proposes {o construct a temporary emergency access road from the
southern terminus of Sage Steppe Drive south through the adiacent Miller Tree Farm property
to Crosby Drive. The applicant proposes fo improve this emergency access road to the fire
department’s standards for fire apparatus access roads, including a 24-foot-wide all-weather
surface. As discussed above, this emergency access road will be an interim access until the
Miller Tree Farm properly is developed with public roads to which Sage Steppe Drive can
connect. Under these circumstances, the Hearings Officer finds the proposed level of
improvement is appropriate for the secondary access road. ™
E. Stubbed Roads. Any proposed road that terminates at a
development boundary shall be constructed with a paved cul-
de-sac bulb.

EIMDINGS: The eastern terminus of Ridgeline Drive in Tree Farm 1 will end in a cul-de-sac bulb
that abuts the adjoining Rio Lobo property o the north. As discussed in the findings above, the
Hearings Officer has found this proposed cul-de-sac is appropriale bscause the steep
topography and lack of through-strest connections in the vicinity. The applicant also proposes {o
terminate Sage Steppe Drive as a stubbed street at the southern boundary of the Rio Lobo
property to provide a future through street connection 1o that property. | find this terminus is
appropriate because under Section 17.36.140(2}(A), discussed above, cul-de-sacs and "dead-
end sireets” are allowed where “due to * * * a lack of through-sirest connections in the area, a
strest connection is determined by the Planning Director or Hearings Body 1o be infeasible or
inappropriate.” Therefore, | find the northern terminus of Sage Steppe Drive need not be &
paved cul-de-sac.

% The burden of proof for Tree Farm 1 states the applicant would request @ variance to the requirement
that the secondary access road be paved, However, in an e-mail message dated August 15, 2014, the
applicant’s representative Romy Mortensen clarified the applicant is not seeking a variance and does not
believe one is required.
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F. Gul-de-sacs. Cul-de-sacs shall have a length of less than 600
foet, unless a longer length is approved by the applicable fire
protection district, and more than 100 feet from the center of
the bulb {o the intersection with the main road. The maximum
grade on the bull shall be four percent.

FINDINGS: The tentative plan for Tree Farm 1 indicales the Ridgeline Coutt cul-de-sac will be
less than 800 feet in length, and will have more than 100 feel from the center of the culde-sac
bulb {o the intersection with Ridgeline Drive. The Hearings Officer finds the applicant will be
reguired as a condition of approval to consiruct the Ridgeline Court cul-de-sac bulb so its grads
does not exceed four percent. | find that with imposition of this condition of approval, Tree Famm
1 satisfies this criterion.

c. Section 17.48.180, Private Roads
The following minimum road standards shall apply for privale roads:

A, The minimum paved roadway width shall be 20 fest in
planned unit developments and cluster developments with
twosfoot wide grave! shoulders;

8. Minimum radius of curvature, 50 fest:
C. Maximum grads, 12 percent;

FINDINGS: The applicant’s burden of proof for Tree Farm 1 stales the private roads will mest
these standards, and the Hearings Officer finds the applicant will be required {o construct the
PUDY's private roads in compliance with these standards as a condition of approval.

B. At least one road name sign will be provided at each
intersection for sach road;
FINDINGS: The Hearings Officer finds the applicant will be required as a condition of approval
{0 comply with this criterion.

E. A mathod for continuing road maintenance acceptabls to the
County;

FINDINGS: The applicant proposes that The Tree Farm HOA will own and maintain all free farm
roads. The Hearings Officer finds the applicant will be reguired as a condition of approval o
execute a road maintenance agreement with the county that is acceptable {o the county.

F. Private road systems shall include provisions for bicycle and
pedestrian traffic. In cluster and planned developments
timited {o ten dwelling units, the bicycle and pedestrian traffic
can be saccommodated within the 20-foot wide road. Iy other
developments, shoulder bikeways shall be a minimum of fouwr
feet wide, paved and striped, with no on-street parking
allowed within the bikeway, and when private roads are
developed to g width of lsss than 28 feet, bike paths
constructed fo County standards shall be required.
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FINDINGS: As discussed in findings throughout this decision, the applicant proposes {o
accommodate bicycle and pedssirian traffic in The Tree Farm and Tree Farm 1 through a
system of paved multi-use paths running parallel to PUD roads. The segment of Tree Farm
Dirive in Tree Farm 1 would have a 28-foot-wide paved surface {o ils intersection with Golden
Mantle Loop, and all other road segments would have a 20-foot paved width with adjacent or
nearby eight- or ten-foot-wide paved bicycladpadestrian paths. For these reasons, the Hearings
Officer finds Tree Farm 1 satisfies this criterion.

¢ Section 17.48.18¢, Urainage
A Minimum Reguirements.

1. Drainage facilities shall be designed and constructed
to receive andior transport at ieast a design storm as
defined in the current Ceniral QOregon Stormwater
Manual created by Central Cregon Intergovermmental
Council and all surface drainage water coming to
and/or passing through the development or roadway.

2. The system shall be designed for maximum allowable
development.

FINDINGS: The applicant proposes a surface waler drainage plan for The Tree Farm that would
contain surface water on site through use of vegelated swales, roadside dilches, culverts, and
natural drainage ways. According to this plan, runoff would shed to vegelated swales with 311
slopes for on-site infiltration, or would enter a natural drainage way via a roadside ditch and
culvert. The applicant states these culverts will be designed for a ten-year storm event, and
infiltration facilities will be designed for a fifty-year storm event. The drainage plan noles that
hecause of the site’s topography, natural drainage patierns on The Tree Farm generally are
toward Tumalo Creek to the west and to the undeveloped open space to the east. However, the
applicant states none of the runoff from impervious areas such as roads and driveways will
preate any additional drainage contributions to Tumalo Cresk as no surface waler will be
disposed of off-site. The applicant also proposes that i hydrological calculations determine
additional runoff storage is needed, the applicant will construct a calch basin near the main
entry to The Tree Farm at Skyliners Road.

The Hearings Officer has found that prior to submitting for approval the final plat for any part of
The Tree Farm, the applicant will be required as a condition of approval to submit to the
Planning Division a statement from a registered professional engineer stating whether an
additional runoff storage basin is necessary, and if such a facility is delermined 1o be necessary,
the applicant will be required as a condition of approval to show it on the final plat for Tree Farm
1 and to construct it 1 find that with imposition of this condition of approval Tree Famm 1 will
satisfy this criterion.

Finally, the Hearings Officer finds the drainage plan for The Tree Farm and Tree Farm 1 need
not be designed o serve the site with "maximum allowable development’ ~ e, urban-density
development on the UAR-10 zoned portion of the site ~ inasmuch as the applicant intends that
The Tree Farm never will be annexed into the Bend UGH, and the applicant will be requived as
a condition of approval to record deed restrictions permanently prohibiting development on The
Traee Fanm open spacs tracls.

Tree Fannd, 247-14-000242-CL, 247-14-000243-TF Page 108 of 118



C. Noncurbed Sections

1. Boad cubverts shall be concretis or meisl with a3
minimum design life of 80 years.

2. All cross culverts shall be 18 inches in diameter or
larger.
3, Culverts shall be placed in natural drainage areas and

shall provide positive drainage.

FINDINGS: The applicant’s burden of proof for Tree Farm 1 states culverts used for The Tree
Farm will be corrugated metal pipe with a minimum fifty-year design life, and that two 18-inch
culverts and one 24-inch culvert will be installed. The Hearings Officer finds the applicant will be
reguired as a condition of approval to place all culverts in natural drainage areas and provide
positive drainagse.

B. Drainage Swales. The Design Engineer iz responsible to
design a drainage swale adeguate to conirol a design storm
as defined in the Central Oregon Stormwater Manual created
by Central Oregon Intergovernmental Council,

FINDINGS: The applicant’s burden of proof for Tree Farm 1 states the drainage swales will be
designed for a 50-year storm event. Therefore, the Hearings Officer finds Tree Farm 1 satisfies
this criterion.

E. Drainage Plans. A complete set of drainage plans including
hydraulic and hydrologic calculations shall be incorporated
in all road improvement plans.

FINDINGS: The applicant's burden of proof for Tree Farm 1 includes a narrative description of
its proposed drainage plan, and states complete modelling wilt be performed and incorporated
into the storm disposal infrastructure design during enginesring and construction plan
development. The Hearings Officer finds the applicant will be required as a condition of approval
to incorporate the drainage plan for Tree Farm 1 into the road improvement plan for Tree Farm
1, and to provide to the Planning Division a copy of that plan before subimitting the Tree Farm
final plat for approval.

F. Drill Holes. Drill holes are prohibited.

G, injection wells (drywells} are prohibited in the public right-of-
way.

FINDINGS: The Hearings Officer finds the applicant’'s proposal complies with these criteria
because no drill holes or injection wells are proposed.

For the foregoing reasons, the Hearings Officer finds the applicant’s proposal satisfies, or with
the conditions of approval described above will salisfy, all applicable criteria in Title 17.

COMPREHENSIVE PLANS
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FINDINGS: Comprehensive plans can be a potential source of approval standards for guasi-
judicial land use applications. The Flight S8hop v. Deschutes County, _ Or LUBA __{LUBA No.
2013-073, January 10, 2014). Even if a comprehensive plan provision does not constitute an
independently applicable mandatory approval criterion, it may nonetheless represent a relevant
and necessary consideration that must be reviewed and balanced with other relevant plan
provisions pursuant to ordinances that require that the propesed land use be consistent with
applicable plan provisions. See, Bothman v. City of Eugens, 51 Or LUBA 426 (2008). Therefors,
the Hearings Officer finds that whether the county's comprehensive plans apply to Tree Farm 1
depends on whether their fext and context indicates they include mandatory standards,
requirements, andfor considerations applicable to guasi-udicial development approvals.

F. Deschutes County Comprehensive Plan
FINDINGS: The applicant and staff identified the following plan provisions as applicabis.
1. Chapter 2 Resource Management Section
Goal 1, Maintain and enhance a diversity of wildlife and habitats.

Policy 2.8.8, Balance protection of wildlife with wildland fire mitigation on
private lands in the designated Wildland Urban Interface.

FINDINGS: The Hearings Officer finds this goal and policy are written in aspirational terms and
appear directed at the county rather than to applicants for land use approval. Therefore, | find
these provisions are not applicable to Tree Farm 1.

2. Chapter 3, Rural Growth Management

Goals and Policies
Goal 1 Maintain the rural character and safety of housing In unincorporated
Deschutes County.

Policy 3.3.1. The minimum parcel size for new rural residential parcels shall
be 10 acres.

FINDINGS: The Hearings Officer finds this policyis written in mandatory terms suggesting i is
applicable to Tree Farm 1. | have found Tree Farm 1 complies with the ten-acre minimum size
for lote or parcels in the RR-10 and UAR-10 Zones, and therefore | find it also is consistent with
this plan policy.

Policy 3.3.4. Encourage new subdivisions to incorporate alternative
development patterns, such as cluster development, that mitigate
community and environmental impacts.

FINDINGS: The Hearings Officer finds this policy is aspirational and directed at the county
rather than at an applicant for 2 quasi-iudicial land use application, and therefore it is not
applicable {o Tres Farm 1.

For the foregoing reasons, the Hearings Officer finds the applicant’s proposal is consistent with
applicable county comprehensive plan goals and policies [dentified by planning staff.
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G. Bend Area General Plan™
1. Chapter §; Housing and Residential Lands

38. Sidewalks shall be reguired In all new residential developments.
Separated sidewalks shall be reguired, as practical, on streets that
provide or will provide access to schools, parks, or commercial
areas. However, an alternative system of walkways and trails that
provide adequate pedestrian circulation may be approved.

FINDINGS: The Hearings Officer finds this plan provision is writlen in mandatory ferms
suggesting it is applicable to Tree Farm 1. However, as discussed in the findings above, the
applicant does not propose sidewalks, and | have found they are not required in rural areas
under Title 17. Instead, the applicant proposes a network of paved multi-use paths along all new
PUD roads. | find this path network constitutes an alternate system that will provide adequate
pedestrian access within Tree Farm 1, and therefore it is consistent with this plan policy.

2. Chapter 8: Public Facilities and Services

LI S

i5. Dry wells or storm drains with appropriate water quality treatment
using landscaping, retention ponds or other approved treatment
controls shall be used for surface drainage control

18, The preservation and use of natural drainage ways for storm
drainage shall be required in new developments as much as
possible,

20, Developments shall be designed to meet appropriate drainage
guantity and guality requirements {e.g., meeting the requirements of
the City’s National Pollutant Discharge Elimination System MS34
Stormwater Permit, the City’s Stormwater Master Plan and
integrated Stormwater Management Plan, and Total Maximum Daily
Load requirements). Low impact site designs shall be encouraged.

% ® %

27, Development on slopes in excess of 10 percent shall require special
gonsideration to prevent construction-related and post-construction
srosion,

FINDINGS: The Hearings Officer finds these plan provisions are written in mandatory terms
suggesting they are applicable to public facilities and services in Tree Farm 1. As discussed in
the findings above, incorporated by reference herein, the Hearings Officer has found the
applicant’s proposed drainage plan will dispose of stormwaler through the use of vegetated
swales, roadside ditches, culvers, and natural drainage ways. | find these methods will assure

*The Bend Area General Plan applies to lands within the Bend urban area reserve;
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that stormwater runoff infilirates into native soil fo the maximum degree possible and does not
run off into Tumalo Creek or onto other off-site areas. For the foregoing reasons, | find the
drainage plan for Tree Farm 1 is consistent with these plan policies.

For the foregoing reasons, the Hearings Officer finds Tree Famm 1 is consistent with the
applicable urban area comprehensive plan policies identified by planning staff,

V.  DECISION:

Based on the foregoing Findings of Fact and Conclusions of Law, the Hearings Officer hereby
DENIES the applicant's proposed conditional use, tentative plan, and site plan for a cluster
development/PUD on the subject property, to be called Tree Farm 1.

In the event this decision is appesled to the Board of County Commissioners, and the Board
glects to hear the appeal and approves the applicant's proposal on appeal, the Hearings Officer
RECOMMENDS such approval be SUBJECT TO THE FOLLOWING CONDITIONS OF
APPROVAL:

1. This approval for Tree Farm 1 is based upon the applicant’s submitied tentative plan,
site plan, burden of proof statements, and written and oral testimony. Any substantial
change to the approved plan will require new land use applications and approvals.

PRIOR TO SUBMITTING THE FINAL SUBDIVISION PLAT FOR APPROVAL:

2. The applicant/ownsr shall demonstrate to the Planning Division that conditions of
approval for The Tree Farm ot line adjustments have been met.

3. The applicant/owner shall submit to the Planning Division an updated title report for Tree
Farm 1.
4, The applicant/owner shall submit o the Planning Division for review and approval a copy

of nonrevocable deed restrictions for the Tres Farm 1 open space tract, stating that no
portion of that tract shall be developed with a dwelling or other non-open space use in
perpetuity, and that off-road motor vehicle use is prohibited. After county approval, the
applicant/owner shall record these nonrevocable deed restictions and shall provide
copies of the recorded deed restrictions to the Planning Division.

5, The applicantiowner shall record with the Deschules County Clerk the bylaws of the
homeownsr's association.

8, The applicantiowner shall record with the Deschutes County Clerk the covenants,
conditions and restrictions for Tree Farm 1.

7. The applicant/owner shall execute and record a Conditions of Approval Agreement for
Tree Farm 1.

8. The applicant/owner shall execuie and record with the Deschutes County Clerk a

development agreement for the private roads in Tree Farm 1 on a form approved by
Deschutes County Legal Counsel The development agreement shall incorporate the
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10.

1.

12,

13.

14,

18.

18.

17.

18.

drainage plan for Tree Farm 1. The applicant/owner shall provide a copy of the recorded
development agreement to the Planning Division.

The applicant/owner shall submit to the Deschutes County Road Department for its
review and approval a drafi Road Maintenance Agreement outlining the maintenance
responsibilities for all new roads in Tres Farm 1, and following road department approval
the applicant/owner shall record the Road Maintenance Agresment with the Deschutes
County Clerk. The applicant/ownsr shall provide a copy of the recorded mainienance
agresment to the Planning Division.

The applicant/owner shall record with the Deschutes County Clerk the wildfire plan and
WIMP for the Tree Farm 2 open space fract, The applicant/owner shall provide copies of
these recorded management agresments o the Planning Division.

The applicant/owner shall oblain an approved septic site evaluation for each residential
lot in Tres Farm 1.

The applicant/owner shall obtain from the Deschutes County Road Depariment an
access permit for the new road connection to Skyiiners Road in Tree Farm 1.

The appiicant/owner shall obtain from the Deschutes County Road Deparlment a gate
permit for the gales on the new secondary emergency access road for The Tree Farm.

The applicantowner shall submit to the Planning Division proof of City of Bend approval
to extend domestic water service {0 Tree Farm 1. if City of Bend water is not available,
prior to final plat approval for any Tree Farm development the applicant shall submit to
the Planning Division proof that domestic waler is availabis via the alternative means
identified by the-applicant.

if the applicant/owner elects, or is required o, provide water fo The Tree Fanm through
means other than extension of city water service, the applicant/owner shall provide to
the Planning Division a waler system analysis performed by a registered professional
gngineer and demonstrating water service from the alternative domeslic water source
will provide at each residential lot water pressure of at least 40 psi during peak demand
periods, 20 psi residual pressure, and 2,000 gpm for fire flow.

The applicantowner shall provide to the Planning Division a statemeant from a registered
professional engineer indicating whether a runoff storags basin is necessary.

The applicant/owner shall submit to the Flanning Division writlen verification from the
Bend Fire Department that all standards for subdivision roads, including the secondary
emergency access road, have been met.

The applicant/ownsr shall pay all taxes for Tree Farm 1 in accordance with ORS 82,085,

WITH OR ON THE FINAL SUBDIVISION PLAT:

18.

20,

The applicant/owner shall prepare the final plat for Tree Famm 1 in accordance with Tille
17 of the Deschutes County Code, including all the necessary information reguired by
Section 17.24.060.

The applicant/owner shall show the following orvihe final plat for Tree Farm 1
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21.

22

a. the exact lot size of sach residential o, and of the open spacs fract which shall
be platied as a separate fract;

b the building envelope for each lot;
. all easements of recordiand existing righissobway;

d. a statement of water righis as required by ORS 92.120;

€. all utility sasements;

f. all public access easements;

g if a runoff storage basin is necessary, the location of the storage basin; and

h. a notation stating adjustments to the open space and right-of-way calculations

may be made if a segment of Skyline Ranch Road is dedicated in Tree Farm 1.

The surveyor or registered professional engineer submitting the final plat for Tree Fam
1 shall submil information to the Deschutes County Road Depariment showing the
locations of any existing roads in relationship-to the road right-ofway. This information
can be submitied on a worksheet and does not necessarily have to be on the final plat,
All existing road facilities and new road improvements are to be located within legally
established or dedicated right-of-ways. In no ¢ase shall 3 road improvement be located
outside of a dedicated road right-of-way. If research reveals that inadequate right-of-way
gxists or that the existing roadway is oulside of the legally established or dedicated right
of-way, additional right-ofoway will be dedicated as directed by the Deschutes County
Road Depariment to mest current county standards.

The final plat for Tree Farm L shall be signed by all persons with an ownership interest in
the property, as well as the Deschutes County Assessor and Tax Collector.

PRIOR TO OR WITH CONSTRUCTION:

23

24.

25,

28,

The applicant/ownsr shall obitain from the Deschuies County Read Department approval
of all construction plans for all regquired road improvements. prior 1o commeancement of
any construction.

All public road designs shall be in accordance with the standards in Chapter 17.48 and
Table “A” of the Deschutes County Code for rural local public roads.

Al private road designs shall be inaccordance with the standards in Chapter 17.48-and
Table "A” of the Deschutes County Code for rural local private roads.

All public and private roads constructed in Tree Farm 1 shall include bicycle and
pedestrian paths as propossd on the tentative subdivision plan and burden of proof,

The applicant/owner shall construct ait road improvements under the inspection and
approval of the Deschutes County Road Depariment. The road depariment may accept
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28.

28.

30,

31.

32

33,

34,

ceriification of improvements by a registered professional engineer pursuant to ORS
92.097.

The applicant/owner shall assure that sll road improvements are surveyed and staked in
accordance with DCC 17.48.200

The applicant/owner shall construct the Ridgeline Court cul-de-sac bulb so ils grade
does not exceed 4 (four} percent.

The applicant/owner shall place all culverds in natural drainage areas and provide
positive drainags.

If a runoff storage basin is determined {o be necessary, the applicantowner shall
construct such a basin at the lowsst point in Tree Farm 1, or in such other location as
determined to be appropriate by a registered professional engineer;

The applicant/owner shall install all utilities underground.

The applicant/owner shall install at least one road name sign at each intersection for
gach road.

if the applicant/owner provides domestic waler service to Tree Farm 1 through exiension
of and connection to the City of Bend water system, the applicant/owner shall construct
alt reguired water lines to the city's standards and specifications therefor.

The applicant/owner shall install on the residential ot side of the gate at the southem
terminus of Sage Steppe Drive af least one means of opening the gate by Tree Farm
residents and guests, such as special keys, key codes and/or automatic gates.

FOLLOWING FINAL PLAT APPROVAL:

36,

The applicant/owner shall begin construction of Tres Farms 1, 2 and 3 within six months
of the date this decision becomes final, or such longer peried of time as the Planning
Director may allow.

AT ALL TIMES:

37,

38

39

The applicant/owner shall salisfy all requirements of the Bend Fire Depariment for fire
protection within Tree Farm 1.

The applicantowner shall limit uses permilted in the Tree Farm 1 open space fract to
management of natural resources, trall systems, and fow-intensity outdoor recreation
uses, and shall prohibit golf courses, tennis courls, swimming pools, marinas, ski runs or
other developed recreational uses of similar intensity and off-road vehicle use on the
open space fract The applicant/owner shall enforce these open space restrictions and
prohibitions through the Tree Farm 1 covenants, conditions and restrictions.

The applicant/owner shall install any fencing in the WA-zoned portion of Tree Farm 1 in
accordance with the WA Zone slandards therefor.
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40 The applicant/owner shall assure the building height and setback standards in the UAR-
10, RR-10 and WA-10 Zones are met for dwellings in Tree Farm 1.

41, The applicant/owner shall assure that address numbers are provided for each dwelling in
Tree Farm 1 as required by the Oregon Fire Code.

DURATION OF APPROVAL:

42.  The applicantowner shall complete all conditions of approval and apply for final plat
approval from the Planning Division for Tree Farms 1, 2 and 3 within two (2} years of the
date this decision becomes final, or cbtain an exiension the approval in this decision in
accordance with the provisions of Title 22 of the County Cods, or the approval shall be
void.

Dated this 18th day of March, 2015 Mailed this 18" day of March, 2018

Karen H (Gresn, Hearings Ofﬁ{:

THIS DECISION BECOMES FINAL TWELVE {(12) DAYS AFTER THE DATE OF MAILING,
UNLESS APPEALED BY A PARTY OF INTEREST.
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FILE NUMBERS: 247-14-000242-CU, 243-TP
247-14-000244-CU, 245-TP
247-14-000246-CU, 247-TP
247-14-000248-CU, 248-TF
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| cerlify that on the 18th day of March, 2015, the attached notice(s)report(s), dated
March 18, 2015, was/were mailed by first class mail, postage prepaid, to the personis) and
address{es) set forth on the altached list.

Dated this 18th day of March, 2015,
COMMUNITY DEVELOPMENT DEPARTMENT

By: Moonlight BPO

Romy Mortensen Charley Miller

The Tree Farm, LLC Miller Tree Farm

408 NW Franklin Avenue 110 NE Greenwood Avenus
Bend, OR 97701 Bend, OR 97701

Ken Pirie Ron Hand )
Walker Macy  WHPacific

111 SW Oak St#200 | 123 SW Columbia Street
Portfland, OR 87204 | Bend, OR 97702

Jeffrey Condit  Dale Van Valkenburg

Miller Nash LLP - Brooks Resources Corporation
3400 US Bancorp Tower 408 NW Franklin Avenue

111 SW Fifth Avenue - Bend, OR 97701

Portland, OR 87204-3898
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Connie Peterson
2203 MW Clearwater Drive
Bend, OR 877012203

Paul Dewsy
1538 NW Vicksburg Avenue
Bend, OR 87701

Doug Wickham
81971 Kildonan Court
Bend, GR 97702

Christine Herrick
22871 NW High Lakes Loop

 Bend, OR 87701

QCregon Depariment of Fish & Wildlife
61374 Parrell Road
Bend, OR 87702

| Larry Medina

Bend Fire Department
1212 BW Simpson, Suite B
Bend, OR 87702

Michelle Healy & Steve Jorgensen
Bend Metro Parks and Recreagtion District
798 8W Columbia Strest
Bend, OR Q7702

\ Jennifer Taylor & Christine Pollard

18001 Sguirrelail Loop
Bend, OR 87701

Myles Conway

Marten Law

404 SW Columbia Street, Suite 212
Bend, OR 87702

George Wéurthner :
P.O. Box 83589
Bend, OR 87708

Al Johnison
2522 NW Crossing Drive
Bend, OR 87701

 Edward & Lynn Funk

2138 Toussaint Drive
Bend, OR 87701

Kelly Esterbrook
16322 Skyliners Road
Bend, OR 87701

- Deschutes County.
- Ed Keith, Forester

George Kolb, Read Department
Peter Russell, CDD




