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Deschutes County Board of Commissioners
1300 NW Wall St., Bend, OR 97701-1960
(541) 388-6570 - Fax (541) 385-3202 - www.deschutes.org

MINUTES OF BUSINESS MEETING
DESCHUTES COUNTY BOARD OF COMMISSIONERS
MONDAY, NOVEMBER 23, 2015

Commissioners' Hearing Room - Administration Building - 1300 NW Wall St., Bend

Present were Commissioners Anthony DeBone, Alan Unger and Tammy Baney.
Also present were Tom Anderson, County Administrator; Erik Kropp, Deputy
County Administrator; David Doyle, County Counsel; Chris Doty and Tom
Schamberger, Road Department; Wayne Lowry and Christina Partain, Finance;
Steve Reinke, 9-1-1 Director; Peter Gutowsky, Nick Lelack, Paul Blikstad and
Peter Russell, Community Development; Susan Ross and Lee Randall, Property &
Facilities; Jane Smilie, Eric Mone and Tom Kuhn, Health Services; and
approximately twenty other citizens.

1. CALL TO ORDER

Chair DeBone opened the meeting at 9:30 a.m.

2. PLEDGE OF ALLEGIANCE

3. CITIZEN INPUT

None was offered.
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4. Before the Board was Consideration of Board Signature of Document No.
2015-715, a Notice of Intent to Award Contract Letter for Tenant
Improvements to the Wall Street Services Building.

Susan Ross said that about 12,000 square feet will be remodeled, including
entrances that need to be brought up to ADA standards. The bids were close.

UNGER: Move Board signature of the Notice of Intent to Award Letter.
BANEY: Second.

VOTE: UNGER: Yes.
BANEY: Yes.
DEBONE: Chair votes yes.

5. Before the Board was Consideration of Board Signature of Document No.
2015-662, a Contract with Albina Asphalt for the Purchase and Delivery of
Hot Liquid Asphalt for the 2016 Chip Seal Season.

Chris Doty gave an overview of the item. Fuel prices have decreased for some
time, but they are just now seeing a lower price, 23% less than what it cost last
year. There was just one bidder as the other one left the area. They would
probably get more bidders with an emulsion if the hot asphalt should become
unavailable. The hot asphalt holds up better in the local climate, and allows
less use of chip rock and more efficiencies.

BANEY: Move approval of the agreement.
UNGER: Second.

VOTE: BANEY: Yes.
UNGER: Yes.
DEBONE: Chair votes yes.

Before the Board was Consideration of Approval of the Consent Agenda.

BANEY: Move approval as presented.
UNGER: Second.

VOTE: BANEY: Yes.
UNGER:  Yes.
DEBONE: Chair votes yes.
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6. Board Signature of Document No. 2015-700, a FEMA Pre-Disaster Mitigation
Grant Program Agreement with Crook County regarding Funding

7. Board Chair Signature of Document No. 2015-690, an Amendment to an
Agreement with the Oregon Health Authority to Increase Funding for Public
Health and Mental Health Services

8. Board Signature of Resolution No. 2015-109, Adopting the Deschutes County
Road Department Snow & Ice Plan for 2015-16

9. Board Signature of Resolution No. 2015-103, Transferring Appropriations for
an Assistant Planner Positon in Community Development

10. Board Signature of Resolution No. 2015-104, Modifying the Imprest Account
for Health Services

11. Board Signature of Resolution No. 2015-106, Transferring Appropriations in
the Project Development Fund

12. Board Signature of Resolution No. 2015-107, Transferring Appropriations in
the Solid Waste Fund

13. Board Signature of Resolution No. 2015-108, Transferring Appropriations in
the PERS Reserve Fund

14. Board Signature of a Letter Reappointing Frank Sieglitz to the Spring River
Special Road District Board, through June 30, 2018

15. Board Signature of Letters Reappointing Judith Parker and Norma Brenton to the
Deschutes County Dog Control Board of Supervisors, through June 30, 2018

16. Consideration of Board Signature of Letters regarding the Board of Property
Tax Appeals: Accepting the Resignation of Thomas C. Bourage, and Thanking
him for his Service; and Reappointing Vicki J. Schuetze-Compton, Susan G.
Helfer, B. Chase Osborne, Mara V. Stein, Dennis Luke and Jo Ellen Zucker,
through June 30, 2016

17. Board Approval of Economic Development Grant Requests:
. Boys & Girls Club Event in Conjunction with EDCO, $1,500.
. Central Oregon Council on Aging, Fundraising Event, $600.
. Family Access Network, Fundraising Event, $2,500
. Hospice of Redmond, Festival of Trees Event, $2,500
« Leadership Redmond, Class of 2015-16, $1,200
. Bend Spay & Neuter Project, Rabies Outreach Clinics, $1,000
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18. Board Signature of Minutes:
. Department Update — Property & Facilities — September 22, 2015
. Department Update — Human Resources — October 29, 2015
. Department Update — 911 — November 3, 2015
«  Work Sessions — October 7, 19 and 26; November 2 and 9, 2015
« Business Meetings — October 7, 14, 19 and 26; November 9, 2015

CONVENED AS THE GOVERNING BODY OF THE SUNRIVER
SERVICE DISTRICT

19. Before the Board was Consideration of Board Signature of a Letter
Reappointing Jim Wilson to the Sunriver Service District Budget
Committee, through June 30, 2018.

UNGER: Move approval.
BANEY: Second.

VOTE: UNGER: Yes.
BANEY: Yes.
DEBONE: Chair votes yes.

CONVENED AS THE GOVERNING BODY OF COUNTYWIDE LAW
ENFORCEMENT DISTRICT #1

20. Before the Board was Consideration of Board Signature of Resolution No.
2015-110, Approving the Areas within the Boundaries of Countywide Law
Enforcement District #1 are to be Included in a Proposed New 911 Service
District.

Steve Reinke explained the two Resolutions. He is going through meeting with
all local boards and agencies to be able to change the rate for 9-1-1 services
through a new 9-1-1 Service District.

Commissioner Baney is excited they are at this point, after a lot of discussion.
There needs to be stable funding for the consolidated 9-1-1 District, and all
should be pushing forward on this.

Chair DeBone noted that they have been supportive of this proposal. The first
is for the jail and other services, and the second is patrol services outside of the
cities.
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BANEY: Move approval.
UNGER: Second.

VOTE: BANEY: Yes.
UNGER: Yes.
DEBONE: Chair votes yes.

CONVENED AS THE GOVERNING BODY OF RURAL LAW
ENFORCEMENT DISTRICT #2

21. Before the Board was Consideration of Board Signature of Resolution No.
2015-110, Approving the Areas within the Boundaries of Rural Law
Enforcement District #2 are to be Included in a Proposed New 911 Service
District.

Mr. Reinke said the Resolution is the same with the other district.
Commissioner Unger said that the districts work together.

BANEY: Move approval.
UNGER: Second.

VOTE: BANEY: Yes.
UNGER: Yes.
DEBONE: Chair votes yes.

CONVENED AS THE GOVERNING BODY OF THE 9-1-1 COUNTY
SERVICE DISTRICT

22. Before the Board was Consideration of Approval of Weekly Accounts
Payable VVouchers for the 9-1-1 County Service District (two weeks) in the
Amount of $32,115.88.

BANEY: Move approval, subject to review.
UNGER: Second.

VOTE: BANEY: Yes.
UNGER:  Yes.
DEBONE: Chair votes yes.
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CONVENED AS THE GOVERNING BODY OF THE EXTENSION/4-H
COUNTY SERVICE DISTRICT

23. Before the Board was Consideration of Approval of Weekly Accounts
Payable Vouchers for the Extension/4-H County Service District (two
weeks) in the Amount of $98,326.50.

Tom Anderson said that much of this is a payment to OSU for staffing for the
Extension Service.

UNGER: Move approval, subject to review.
BANEY:  Second.

VOTE: UNGER: Yes.
BANEY: Yes.
DEBONE: Chair votes yes.

RECONVENED AS THE DESCHUTES COUNTY BOARD OF
COMMISSIONERS

24. Before the Board was Consideration of Approval of Weekly Accounts
Payable Vouchers for Deschutes County (two weeks) in the Amount of
$6,511,198.43.

Mr. Anderson said that much of this was a payment to PERS. Also, there is a
long-standing contract with Heart of Oregon Corps for work they do at the
landfill, and that payment is included.

UNGER: Move approval, subject to review.
BANEY:  Second.

VOTE: UNGER: Yes.
BANEY: Yes.
DEBONE: Chair votes yes.

HEARINGS AND DELIBERATIONS

25. Before the Board was Consideration of a Public Hearing on Proposed
Changes to the FY 2015-16 Deschutes County Fee Schedule, and
Consideration of Board Signature of Resolution No. 2015-105, Adopting
the Changes.
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26.

Chair DeBone opened the public hearing. Christina Partain, Tom Kuhn, Eric
Mone and Jane Smilie explained the item. Mr. Kuhn noted that when
considering FDA standards and the number of inspections having to be done by
one FTE, there needs to be an increase in FTE to provide adequate services and
education in the County. This can be addressed by an increase in fees for this
purpose.

Commissioner Baney asked if there has been any outreach to the partners. Mr.
Mone said they notified all the facilities, which include restaurants, schools and
day care centers. There was also an article in the local paper. Chair DeBone
said a restaurant owner thanked him for clarifying the issue. The fees have not
been changed since 2009. Commissioner Unger stated that it does not seem
onerous, and fits the fee schedule. Commissioner Baney added that the County
likes to come from a place of education rather than being punitive, which is
what happens in some areas.

No other testimony was offered, so the hearing was closed.

BANEY: Move signature of the Resolution.
UNGER: Second.

VOTE: BANEY: Yes.
UNGER: Yes.
DEBONE: Chair votes yes.

Before the Board was Consideration of Second Reading and Adoption of
Ordinance No. 2015-021, Amending Title 23, the Deschutes County
Comprehensive Plan, to Revise the Mineral and Aggregate Resource
Inventory for Deschutes County, and Re-designating Certain Property
from Agricultural to Surface Mining (4-R Equipment).

Paul Blikstad said that upon second reading and approval, the two Ordinances
will be adopted in ninety days.

UNGER: Move second reading of Ordinance No. 2015-021.
BANEY: Second.

VOTE: UNGER: Yes.
BANEY:  Yes.
DEBONE: Chair votes yes.

Chair DeBone conducted the second reading at this time, by title only.

Minutes of Board of Commissioners’ Business Meeting Monday, November 23, 2015
Page 7 of 17



BANEY: Move adoption of Ordinance No. 2015-021.
UNGER: Second.

VOTE: BANEY: Yes.
UNGER: Yes.
DEBONE: Chair votes yes.

27. Before the Board was Consideration of Second Reading and Adoption of
Ordinance No. 2015-022, Amending Title 18, the Deschutes County Zoning
Map, to Change the Zone Designation on Certain Property from Exclusive
Farm Use to Surface Mining (4-R Equipment).

UNGER: Move second reading of Ordinance No. 2015-022.
BANEY:: Second.

VOTE: UNGER: Yes.
BANEY: Yes.
DEBONE: Chair votes yes.

Chair DeBone conducted the second reading at this time, by title only.

BANEY: Move adoption of Ordinance No. 2015-022.
UNGER: Second.

VOTE: BANEY: Yes.
UNGER: Yes.
DEBONE: Chair votes yes.

28. Before the Board was Consideration of a Public Hearing on Ordinances
No. 2015-027, on a Plan Amendment from Exclusive Farm Use to Rural
Industrial Exception Area (Deschutes Junction - Aceti).

Chair DeBone opened the public hearing, consolidating items #28 and #29.

Mr. Gutowsky provided an overview of the hearing procedures and gave the
preliminary statement.

Regarding bias, conflicts of interest, ex parte contacts or prior hearing
observations, Commissioner Baney said she has known Mr. Aceti for years,
long before this was an issue. She feels she can be objective. There have been a
lot of changes in that part of the County.
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Commissioner Unger feels the same, but added that Mr. Aceti has allowed for
campaign signs of all kinds during election years, and he has had his there. He
feels he has no bias in regard to the property. Chair DeBone stated that there
has not been any ex parte contact about this application and he feels he can be
unbiased as well.

There were no challenges from the audience.

Chair DeBone asked the parties to keep the timeframe brief and stay to the
specifics at hand.

Mr. Gutowsky noted that this involves redesignation and a zone change from
farming to rural industrial, which also includes an exception to a State Goal.
He provided a PowerPoint presentation at this time.

The Hearings Officer approved the change but this has to be heard de novo by
the Board. The Hearing Officer said that the property is unsuitable for farm use
due to a number of issues. These included traffic impacts, parcel sizes,
contiguous ownership and the size and use of other parcels in the area.

There is no timeline for a specific decision, and a 150 day time limit does not
apply. The Board can continue the hearing; close the hearing and begin
deliberations; close the hearing and leave the record open for deliberations at a
later time; or close the hearing, allow for rebuttal and closing statements and
then deliberate. Or the hearing can be closed and allow for closing arguments
at this time.

The applicant, Tony Aceti, and his representative Pat Kleiwer, a planning
consultant, said they have worked on this application for three years. They
have taken it very seriously and feel it meets the proper criterion. There was a
thorough hearing last summer and there has been community support for the
changes.

Ms. Kleiwer asked that the Board close the hearing today and begin
deliberations. They have tried to be very thorough with their application.

They looked at the history of the property going back over 100 years. There
have only been six owners of the property and the current owner is the only one
who tried to farm it. It has been used as a saloon, a store, a logging business,
and for storage.
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She found that from the beginning, these properties were not farmed, partly
because there is a rock ledge and lava flow that made farming very difficult.
This rock spine goes across the road as well. The soil does not even support
weeds or volunteer vegetation. It was always felt to be less than farmable.
Every owner who has owned it since the 1940’s cither attended the hearing or
submitted testimony supporting a use other than farming.

Mr. Aceti provided a video of aspect of the parcels. It shows the other business
around the area that are non-conforming, including industrial types of
businesses of various kinds, on both sides of Highway 97. These are
commercial and industrial uses and zones. In the background is a residential
subdivision of two or more acres each. He noted the heavy traffic and the
Impacts from same, especially since 1995 when ODOT completed the highway
overpass project.

Other properties in the area have been allowed to rezone for industrial type
purposes. The County owns industrial type property in the area, and the school
Is a commercial use. There is no farming activity going on around his property.

Mr. Aceti presented some documents and letters of support that are already in
the record. He pointed out a message from Tim Berg of County GIS, who
explained how much private land that is rural industrial is available to the
public. It totals 73 acres, and over 60 acres of that is at Deschutes Junction,
with the rest at the auto wrecking yard north of Bend. This is an appropriate
place for a rezone to occur.

Ms. Kleiwer said the Hearings Officer had some conditions of approval, most
of which have already been met. This includes having an Avion water source
on site, a survey and addressing the use of water from Swalley Irrigation. The
overpass covered three acres and that irrigation was removed from the site.
Some of the site never had irrigation because it is solid rock.

There is a 40-foot easement for other properties so not much can be done with
that. There is also a fifty-foot setback from roads, including the overpass,
leaving about 14 acres that can be developed. She said that Roger Borine, soil
scientist, is here to answer questions, as is the traffic engineer. Urbanization in
that area had already been committed to as far back as the 1960’s.
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Chair DeBone asked if there was any other testimony from the audience. Carol
Macbeth, staff attorney of Central Oregon Landwatch, said that she e-mailed
comments this morning. She referred to news publications in the late 1990’s
relating to the traffic improvements to that area. The culvert was a mitigation
element to allow the farm to remain in use. Mr. Aceti had wanted it for hay
trucks and cattle use. There were wheel lines there as well. Compensation and
mitigation was required to make sure water could get to the parcels. Mr.
Barrett, who had owned the property, said they had farmed the property for hay
for years. Comparing 1995 to now, Mr. Barrett said it was pristine agricultural
land and forage improvements had been made, including $75,000 that the
County gave to try to keep this property whole.

Hearings Officers had agreed, since then that this was agricultural land. Before
the road went in, a wheel line could go across the whole parcel, with hand lines
needed afterwards, which is more labor intensive. Even if irrigation is not
possible on part of it, it could still be used for cattle grazing. Mr. Aceti was
identified as a hay farmer. The lateral irrigation canal is nearby.

Public works selected this site because it took up the least amount of EFU land.
It has not changed at all since 1995 except for this one road and some internal
roads. The question is whether the owner can continue to farm, even if it is not
irrigated. The question is not whether there is different zoning around it, but
whether he can still farm.

Her firm reviewed the Newland decision last year in regard to soil and
irrigation, and the soils report missed a threshold step. NRCS says that 100%
of the soil types are class 3 when irrigated and class 6 when not. NRCS does
not have to go into that much detail. She does not feel this is class 7 or 8 since
it has grown hay in the past. Their testimony from twenty years ago still
applies. The greater area has a lot of farmland.

Commissioner Unger asked if this is new testimony. Ms. Macbeth said it was
much the same as presented at the Hearings Officer’s hearing. Commissioner
Baney asked if the decisions in 1995 and 1996 were based on a soils analysis.
Ms. Macbeth said that this was as recent as 2002, just 13 years ago. She is
looking at the current analysis that says it is class 7 or 8, per Mr. Borine. NRCS
says they do not have class 1 or 2 soils in this area, but nor do we have class 8 if
it can be irrigated.

Minutes of Board of Commissioners’ Business Meeting Monday, November 23, 2015
Page 11 of 17



Commissioner Baney requested that Roger Borine come forward, and asked
him about depth of soils and soils classifications. She asked about burying
hand lines and the ability of the land to hold the water.

Mr. Borine said that the soils report addressed these questions. Soil data points
were selected, about 42 or 43, one with a shovel and others with a backhoe.
Transects were made to define the soil and collect data. All of that came to
about 270 data points on this property. A class 7 soil has less than 17 inches of
soil, loamy or sandy that does not hold water well, only about two inches of
water, which does not allows for efficient crop growth. Since a main line that is
4 inches needs 4-inch bedding below it, and on the sides and top, the main line
may need to be on the surface. You cannot cultivate if the main line is down
just 8 to 10 inches. Heavy equipment would crush the pipe.

Regarding fertility, a chemical analysis was done for two sites and sent to a
soils testing lab. One key point is capacity, which is rated at 10%. If you add
nutrients, there is only so much this soil can hold. A good soil should be in the
50-75% range. The soil won’t hold the nutrients or the water, so the water is
wasted. This is a summary of why class 7 soil is not desirable.

It was brought up that there is no indication that the NRCS listings are wrong.
On page 3 under methodology, four paragraphs discuss this. This was done at a
different level for a different purpose. They are not to be used for regulatory
purposes per their general policies. They say it is prudent to do a specific
analysis. A soil survey with more detail was required, which he did. NRCS
studies for a County are different than for a specific parcel. A large area cannot
be representative of all small areas. A mapping unit might contain different
types of soil; they allow for 15% being something other than their conclusion.
In the report, there is a map with an overview and a tax lot. It needs to be done
at a different level for land use reasons.

No other testimony was offered.

Commissioner Baney asked staff about soil classifications and the NRCS study.
She asked if the NRCS study is acceptable or if they need a more in depth
study. Mr. Blikstad said that many properties are classified by the NRCS as a
6, and a soils analysis is required if they want to show it isa class 7. Thisis
very common. Commissioner Baney does not feel a general study is enough
and it needs to be more of an on the ground study, Chair DeBone said that it
concerns not just the depth of the soil but the type of soil as well.
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Ms. Kleiwer presented rebuttal. She feels that the testimony from Central
Oregon Landwatch was not substantial, so she would like the record closed.
She spoke for one and one-half hours at the previous hearing, and encouraged
people to look at the primary records. Newspaper articles are usually not
written by experts. She heard a lot of assumptions and inaccuracies. In regard
to the application and the primary record, the answers to what has just been
brought up is already in the record.

There have been dramatic changes in this property and the area, not initiated by
the applicant. It started with widening Highway 97 to four lanes. This included
the historic irrigation pond. Negotiations occurred between ODOT and Mr.
Barrett. Mr. Barrett is in favor of this application and he knows it is not viable
farmland and there is no way to make a living off of it. His family owned many
acres at one time but this was not one they felt was good farmland. They sold
land to the school as well. A small irrigation canal was installed and the new
pond is downhill from the properties it is supposed to serve. Pipes have been
sitting there for twenty years, unused. The applicant paid to put in a pump, but
the church did not want to irrigate, and there is no easement to allow for the
water to get to the applicant’s land. Even if they could, it probably would not
be a responsible use of valuable water, per the soils engineer.

ODOT would not pay the parties involved to make this happen, and agreed
wheel lines would not work and hand lines may not be suitable. They said there
would not be a profitable use of the land possible even after spending about
$90,000. Some contract farmers testified that it would not make sense to try to
make a profit by farming this land.

Ms. Kleiwer feels the application is very complete, and spent three months
going door to door to examine other tax lots and their uses. No one felt this
change would be a conflict, and agreed that a change of use would be more
compatible with surrounding uses. It would not impact the one farmed parcel in
the area.

Chair DeBone closed the public hearing at this time.

Commissioner Baney said she wanted to review the information, but to expedite
a decision.

The Board left the written record open for seven days for testimony, then
rebuttal within seven days for final argument from the applicant. A date of
December 21 was set for a decision.
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29.

30.

Before the Board was a Public Hearing on Ordinances No. 2015-028, on a
Zone Change from Exclusive Farm Use to Rural Industrial Exception Area
(Deschutes Junction - Aceti).

This hearing was combined with the previous item.

Before the Board was Consideration of Deliberations on an Appeal of the
Hearings Officer’s Decision regarding a Conditional Use Permit for a
Nonfarm Dwelling on Twenty Acres in the Exclusive Farm Use Zone
(Clough).

Peter Gutowsky provided an overview and background on the item. The
Hearings Officer had denied the application because more explanation was
needed regarding the ‘least suitable’ criteria in relation to the ‘generally
unsuitable’ criteria. Staff and Legal Counsel analyzed this and prepared a
matrix for the Board to consider.

Page 4 shows three options, and whichever is chosen will set precedence.
Option 1 is interpreting that compliance with ‘least suitable’ is established upon
a finding of ‘generally unsuitable’, with a conflict meaning ‘generally
unsuitable’ controls.

Option 2A has each criterion separate and the Board could affirm that the
applicant met both criteria, with the least suitability for farming. It could mean
additional soil analysis and more.

Option 2B means both have to be met but the applicant did not meet that
criteria.

Mr. Blikstad said ‘least suitable’ criteria were never intended to be a standard.
‘Generally unsuitable’ was felt to be adequate. He does not remember why
‘least suitable’ was added at the time.

Commissioner Baney said that sentence #1, regarding how confusing it can be,
Is a good example of how difficult land use is. It can be very ambiguous.

Commissioner Unger feels that there are a lot of factor when siting dwellings on
property, other than considering a pile of rocks. State law looks at general
unsuitability.
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31.

Commissioners Baney appreciates the neighbors’ concerns but feels that it is
‘generally unsuitable’, and agrees with the first option. Chair DeBone agreed
as well. Commissioner Unger feels this extends to both the northeast and
southeast areas.

Mr. Gutowsky said they will bring a decision for signature as soon as possible
in December.

Chair DeBone asked if other parties with similar situations, who might be on
hold, can be advised of this decision. Mr. Gutowsky said they can process these
applications, given this direction from the Board. Some might be subject to
administrative decision.

Before the Board was Consideration of a Public Hearing (Continued from
October 28) on Ordinance No. 2015-007, Amending the Comprehensive
Plan to Add an Exception to Statewide Planning Goal 11, to Allow for
Sewers in Unincorporated Lands in Southern Deschutes County.

Chair DeBone continued the public hearing. Commissioner Baney had to leave
due to a conflicting meeting.

Peter Russell provided a PowerPoint presentation, showing updated findings
language for the Goal 11 exception. (He referred to his staff report, attached
for reference.) He emphasized the wording from the DEQ report, which
includes southern Deschutes County and northern Klamath County. Much of
the language will say ‘support’, as the County does not have authority; the State
DEQ does.

Also addressed were livestock issues and the number of livestock per acre. The
DEQ in some cases has point sources that require some coordination. The
language also addresses the continued use of ATT units, how to allow for
financial help, and alternative green technology.

Mr. Russell said that if the hearing is continued, it is already obvious it is
difficult to find a date for the hearing in south County in January. He
recommended the written record remain open at least until November 30 to
allow time to find a proper venue.

Minutes of Board of Commissioners’ Business Meeting Monday, November 23, 2015
Page 15 of 17



32.

33.

Chair DeBone offered to take testimony at this time. Commissioner Unger
wants to continue to have outreach as long as necessary. There has been a lot of
oral testimony. He is also ready to deliberate if the Board is so inclined.

Mr. Russell said that Commissioner Baney said she wished to have further oral
testimony occur, preferably in south County.

Wendell Evers said he has been involved in this dispute for the past ten years.
He does not feel it is right to close testimony today. Others have not been able
to come to these hearings. He feels it needs to be continued. He has gathered
quite a bit of information and has concerns.

He stated that Bob Baggett of the DEQ said in October that south County was
polluting the groundwater. Mr. Evers did not get an answer to his questions
about this comment. Dick Pederson of the DEQ said there was a possibility of a
nitrate problem. Mr. Evers thinks it is a crime to accuse south County of
polluting the groundwater. This could end up in court. He is concerned about
the quick and cheap tests being done. People need to be able to defend
themselves and not be penalized.

John Huddle, president of the Citizens Action Group (CAG), thought this was
just a check-in today. He wants to keep the record open and have the hearing
continued in south County.

Nick Lelack said they can continue the hearing to a date certain here, while they
try to find a venue and a date. The Board decided on Wednesday, December 9,

primarily to be able to continue the hearing to a date and location certain in
south County.

OTHER ITEMS

None were offered.

ADJOURN

Being no further discussion, the meeting was adjourned at 12:10 p.m.
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DATED this 9. Day of @W 2015 for the

Deschutes County Board of Commissioners.

/4*0(11 I

Anthony DeBone, Chair

Gl U

Alan Unger, Vice Chair

ATTEST: ( |14 7%@/
W M Tammy Bﬁey, C¢mmissioner

Recording Secretary
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November 23, 2015

Deschutes County Board of Commissioners
117 NW Lafayette Avenue
Bend, OR 97701

Delivered by hand
RE: File Nos. 247-14-00045-ZC; 247-14-000457-PA

Dear Deschutes County Board of Commissioners,

On behalf of Central Oregon LandWatch thank you for the opportunity to comment on
the above-referenced application for a plan amendment, zone change and goal exception for a
21.59 irrigated hay farm with 19.71 acres of water rights. The subject property has been used by
successive generations of farmers since 1905, including the applicant, to produce grass hay and
other irrigated crops. We respectfully urge you to deny the application for the reasons outlined
below.

Background

Throughout 1996 and 1997 the Bend Bulletin reported on Deschutes County's ongoing
challenge to rebuild the deadly intersection at Deschutes Junction. By the end of 1996, the design
for the new intersection was approved, the funding was in place, and negotiations with most
surrounding landowners were concluded. According to the Bulletin, "the only thing standing in
the way of the $3.9 million project"'in late 1996 was a hay farmer, who demanded extensive
mitigation from Deschutes County and the state of Oregon to permit the continued integrated use
of his farm to grow irrigated crops, specifically grass hay. Negotiations with the hay farmer
continued for weeks, then months. The hay farmer would not settle with the county until the
Board of Commissioners agreed to ensure that even after a new highway access road crossed hlS
hay farm, the hay farmer's irrigated cropland would continue to function as an mtegrated whole.

The hay farm had been in use for irrigated agriculture since approximately 1905.> The
hay farm was irrigated with a single wheel line, but after the property was bisected, the property
would need another wheel line or a hand line, according to the hay farmer who, along with his
family, had been irrigating the property since the 1950's.* See Figures 1 and 2, a recent aerial

" Michelie L. Klampe, Bend Bulletin, Nov. 14, 1996.

? Deschutes County CU-96-45, Deschutes Market Interchange, Letter from Sharon Smith, Bryan, Lovlien, & Jarvis,
on behalf of Applicants Deschutes County Public Works Department. July 31, 1996, and associated materials.

? Deschutes County 247-14-00045-ZC; 247-14-000457-PA, Decision of the Deschutes County Hearings Officer,
July 14, 2015 (HO Decision), 14-16

* Deschutes County CU-96-45, Deschutes Market Interchange, Deschutes County Public Hearing, July 16, 1996,
Gary Barrett testimony (hay farmer whose farm originally encompassed the subject property and surrounding lands
and whose family irrigated the subject property for irrigated cropland for four decades beginning in the 1950's, a
party to the 1997 Deschutes County Settiement Agreement); See /d.
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photograph of the hay farm, 2009, showing the new road, and a 1995 aerial photograph of the
hay farm just prior to the new road.

The hay farmer's demands to the Deschutes County Board of Commissioners included
mitigation for the cost of revising the irrigation system and multiple other costly elements, as
explained in contemporaneous Deschutes County records,’ including;

1) relocate the entrance to the hay farm;

2) construct a new turn lane at the new entrance to the hay farm sufficient to
accommodate 90-foot hay trucks;

3) place a multi-stranded barbed wire fence across the property fronting Tumalo Road
and Deschutes Market Road;

4) install metal gates at three difterent locations;

5) build a box culvert 16-foot high by 16-foot wide, consisting of a concrete floor slab,
walls, ceiling, and wing walls at no cost to the hay farmer, to allow farm equipment,
irrigation lines, livestock, and hay trucks passage under the road from the north section to
the south section; See Figure 3, box culvert under the road on the subject property; See
Figure 4, an aerial photograph showing tracks in the hay stubble on the north and south
sections of the subject property, showing where hay trucks have moved through the box
culvert and created a track;

6) provide a utility pipe for electrical and telephone connections under the new road;

7) provide a culvert pipe under the existing Tumalo Road and under the relocated road at
no cost to the hay farmer to accommodate extension of water lines and related utilities
and revise the then-existing irrigation system to defray the costs of "tapping into the
existing water line and running said line in the culvert to the hay farm's northern
boundary." See Figure 5 showing irrigation wheel lines at the northern boundary of the
subject property.

The hay farmer demanded these mitigation elements not only to mitigate for changes to
operation of the hay farm as irrigated cropland, but also to mitigate for speculative harm for
speculative future use of the subject property for livestock grazing.®

After months of negotiations the county agreed to pay over $110,000 in mitigation
investments’ to ensure the hay farm could continue to function as an integrated unit even after a

* Deschutes County CU-96-45. Deschutes Market Interchange, Settlement Agreement, May 14, 1997, signed by the
Chairwoman of the Deschutes County Board of Commissioners Nancy Pope Schlangen and Anthony J. Aceti and
Gary Barrett.

1d.

7 In today’s dollars, i.e. $75,000 in 1997. Michelle L. Klampe, Bend Bulletin, May 6, 1997, "Deschutes Junction
Settled, Finally," "The agreement is expected to cost the county an estimated $75.000 in additiona!l costs.” That
equates to over $110,000 in 2015 dollars.




highway access road separated the northern end of the hay farm from the southern end of the hay
farm.
It wasn't easy for Deschutes County to come to terms with the hay farmer. As the Bend
Bulletin reported:
"Overpass Waits as Farmer Digs In:"
"[The hay farmer], who has won several concessions from the county in the land-use
process, now wants additional compensation in the site-acquisition process ....The county
and the state fear that the agencies will, in effect, pay ...twice for one set of damages if
they agree to his latest terms."
Michelle L. Klampe, Bend Bulletin April 22, 1997.

In an April 30, 1997 letter to the Deschutes Board of Commissioners, the farmer wrote:®
"I am a farmer. | make my living growing and selling hay. You understand it is my duty
to protect my property rights.”

General Comments

The hay farmer described above is the applicant, Anthony J. Aceti. See Figure 6, a
photograph of the applicant from the Bend Bulletin in 1996, showing the applicant sitting on
bales of grass hay.” The hay farm described above is the subject property, a 21.59 acre farm in
Deschutes County's EFU zone. See Figures 1 and 7, recent aerial photographs of the subject hay
farm.

Except for the bisection of the property by the new road, the circumstances on and around
the subject property remained unchanged, as can be seen by comparing Figure 1, a recent aerial
photograph, with Figure 2, a 1995 aerial photograph. There is no visible change in road
networks, surrounding land uses, or any other feature. There is no evidence that anything about
the land itself, including its soils, have changed: it remains the same land used by successive
generations of farmers beginning in 1905 for irrigated agriculture.

As Figures 1 and 2 show, the surrounding lands are indistinguishable now from what they
were in 1995 with the sole exception of the new road. The new road was already in place when a
Deschutes County Hearings Officer for MC-02-12" found that the soils on both parts of the
subject property were in agricultural production for hay.

The Hearings Officer in 2002 correctly found evidence of the shallowness of the soils in
the northern portion of the property irrelevant to whether the land was suitable for production of
irrigated crops. The 2002 Hearings Officer quoted an earlier 1997 Hearings Officer decision on
the same matter. Both the 1997 and 2002 decisions concluded there was nothing in the record to
indicate the southern and northern portions could not both be irrigated and maintained in hay
production. The 2002 HO decision quoted the 1997 decision as follows: "'

"The record indicates this area is level, clear of trees, currently is irrigated, and is in hay

production. The applicant argues this area is not suitable for farming because it has

shallow, rocky soil. However, there is nothing in the record to indicate the soils in this
area are different from those on the rest of the property on which hay is being produced.

The applicant also argues he would not be able to irrigate this area because of its

¥ Deschutes County CU-96-45, Deschutes Market [nterchange records
* Bend Bulletin, Nov. 14, 1996,
' Deschutes County MC-02-12, Decision of Deschutes County Hearings Officer, October 29, 2002.
R
1d.




separation from the southern part of the site due to the planned interchange alignment.
The Hearings Officer disagrees. Unlike the storage/display area proposed for the
northeastern western portion of the site, which is located in a relatively small space
between the second hay barn and the planned interchange right-of-way, making its
irrigation very difficult, the proposed storage/display area adjacent to Highway 97 isina
much larger, open portion of the site. There is nothing in the record to indicate this area
could not be irrigated and maintained in hay production. "

The 2002 Hearings Officer noted that the applicant's 2002 soils consultant dug a number
of soil pits to analyze the soils, just as the applicant's current soils consultant did; both
consultants concluded that the soils on the irrigated land to the north are shallower and less
productive that those to the south currently in irrigated hay production. Nevertheless the 2002
Hearings Officer found the soils report data unpersuasive:

"While the soils on the northern irrigated area are less deep and productive than the soils

on the southern irrigated area, nevertheless they are in hay production. Therefore, I

cannot find the northern irrigated area is the least suitable for the production of farm

crops and livestock."

As we explain in detail below, the subject farm is unchanged from 1997 and 2002 with respect to
suitability for farm or agricultural use. We urge the Board to find, as the County's hearings
officers did in both 1997 and 2002, that the entire property, connected as it is through the
expensive box culvert, is agricultural land suitable for continued use as it has historically been
used, for irrigated hay production.

The subject property is suitable for farm used based on the seven factors of OAR 660-
033-0020: soil fertility; suitability for grazing; climatic conditions; existing and future
availability of water for farm irrigation purposes; existing land use patterns; technological and
energy inputs required; and accepted farming practices. Therefore the application should be
denied. Our specific comments are below.

Specific Comments

Agricultural land

The applicant is requesting approval of a plan amendment and zone change for the
subject property on the basis that it does not constitute "agricultural land” requiring protection
under Goal 3. As the Oregon Supreme Court has explained, ORS 215.243 provides in part that
open land used for agricultural use is an efficient means of conserving natural resources that
constitute an important physical, social, aesthetic and economic asset to all of the people of this
state. The preservation of a maximum amount of the limited supply of agricultural land is
necessary to the conservation of the state's economic resources and the preservation of such land
in large blocks is necessary in maintaining the agricultural economy of the state and for the
assurance of adequate, healthful and nutritious food for the people of this state and nation.
Expansion of urban development into rural areas is a matter of public concern. Exclusive farm
use zoning as provided by law, substantially limits alternatives to the use of rural land. Werherell
v. Douglas County, 342 Or 666, 676 (2007); Smith v. Clackamas County, 313 Or 519, 522
(1992).




The standards and procedures for identifying and inventorying agricultural land are found
in OAR Chapter 660, Division 33.'* The purpose of OAR 660-033-0010 is to preserve and
maintain agricultural lands as defined by Goal 3 for farm use, and to implement ORS 215.203
through 215.327 and 215.438 through 215.459 and 215.700 through 215.799.

Goal 3 defines "agricultural land" in relevant part as follows:

"Agricultural land - * * * in eastern Oregon is land of predominantly Class I, 11, I11, IV, V

and VI soils as identified in the Soil Capability Classification System of the United States

Soil Conservation Service, and other lands which are suitable for farm use taking into

consideration soil fertility, suitability for grazing, climatic conditions, existing and future

availability of water for farm irrigation purposes, existing land-use patterns,
technological and energy inputs required, or accepted farming practices. Lands in other
classes which are necessary to permit farm practices to be undertaken on adjacent or
nearby lands, shall be included as agricultural land in any event."

More detailed soil data to define agricultural land may be utilized by local governments if such
data permit achievement of this goal.

Soil fertility
Under the above definition, which is mirrored in the Goal 3 administrative rules (OAR
660-033-0020), "agricultural land" consists of:
o Land that is predominantly Class I-VI soils in Eastern Oregon unless a goal exception is
merited;
o Land that is predominantly Class VIi and VIiI soils and that is "suitable for farm use”
considering the factors set forth in OAR 660-033-0020(1}{a}{B};
o lLand that is necessary to permit farm practices on adjacent or nearby agricultural lands; and
o Class Vil and Class Vill land that is adjacent to or intermingled with Class I-VI land within a
farm unit.

The most recent NRCS soils data indicate the subject property is 100% Class 111 when
irrigated and 100% Class VI when not irrigated. See Figures 8 and 9. Because the applicant has
water rights for 19.71 acres