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Deschutes County Board of Commissioners  

  1300 NW Wall St., Bend, OR 97701-1960 

 (541) 388-6570 - Fax (541) 385-3202 - www.deschutes.org 
 

 

 

MINUTES OF WORK SESSION 
 

DESCHUTES COUNTY BOARD OF COMMISSIONERS 
 

MONDAY, NOVEMBER 30, 2015 
___________________________ 

 

Present were Commissioners Anthony DeBone, Tammy Baney and Alan Unger.  

Also present were Tom Anderson, County Administrator; Erik Kropp, Deputy 

County Administrator; David Doyle, County Counsel; Judith Ure, Administration; 

Whitney Malkin, Communications; Dan Depotopulos and Tracy Scott, Fair & 

Expo; Dave Inbody, Health Services; Chris Doty, Road Department; Nick Lelack, 

Peter Gutowsky, Cynthia Smidt and Matt Martin, Community Development; Nancy 

Blankenship, Clerk; Susan Ross, Property & Facilities; and two other citizens, 

including media representative Ted Shorack of The Bulletin. 

 

Chair DeBone opened the meeting at 1:30 p.m.  
___________________________ 

 

1. Review of Quarterly Performance Measurement Report. 

 

Tom Anderson said this is presented once a quarter to help the Board focus on 

what is going on with certain departments.  These are some of the highlights of 

the first quarter. 

 

Dave Inbody gave an overview of the new system, which was based on seven 

challenges pointed out in an internal audit.  The old system was customized and 

any changes had to be done internally; appropriate controls were not in place.  

They wanted to improve compliance and be able to exchange records with other 

entities.  (He referred to a handout to explain the details.)   

 

 

http://www.deschutes.org/
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This also allowed proper workflows to be developed.  Everyone received 

general training and then customized training specific to their jobs.  Over time, 

the various aspects were refined as needed.  It is user-friendly and the 

employees received proper support.  It went through two test phases, so when it 

was rolled out, there were few questions and problems. 

 

Commissioner Baney asked if it is compatible with other agencies’ systems.  

Mr. Inbody replied that other community partners are on the same system, 

including Mosaic Medical and the La Pine Community Clinic, and the school-

based clinics.  It makes a big difference in communications. 
___________________________ 

 

District Attorney’s Office, Ashley Beatty, explained that after sentencing, a 

final judgment letter is sent to Victims’ Assistance, with a non-related advocate 

contacting the victim regarding the provisions of the case.  A survey is 

conducted at this point.  About 80% agreed that the program helped them with 

their situation.  E-court had problems with significant delays, causing 

frustration.  Some did not like being passed from advocate to advocate each 

time they call.  A higher risk case would have an assigned advocate.  They also 

have a new answering system that helps people reach their assigned advocate. 
___________________________ 

 

Dan Depotopulos and Tracy Scott came before the Board.  The numbers for the 

Fair were down a little due to some very hot weather, but the overall impact 

was about $18 million.  There is a new carnival coming in for next year, and 

they will provide nine more rides than before.  He is also working on the 

Centennial Celebration and they will allow for discounted rides.  This should 

increase attendance.  A thirty-minute video will be shown internationally that 

focuses on all the activities of the area, on December 13.  It has a two-year shelf 

life.  (At this time, the video was shown in part.) 
___________________________ 

 

Nancy Blankenship gave an overview of the customer satisfaction survey 

results for the year.  The results were very positive, with 100% good to 

excellent, and nearly the same result for elections.  Comments were also 

positive. 
___________________________ 

 

Susan Ross spoke about some building projects now underway or completed.  

The Redmond Services Building (Unger Building) and the South County 

Services Building projects were finalized in October.   
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They went a little over budget on the Unger Building because there was such a 

need to move departments around while it was underway.  The South County 

project came in under budget. 

 

The Wall Street Building project meant moving about fifty people out.  Some 

went into the CDD building and other space had to be rented locally to continue 

services.  The project will be done in two phases.  Mr. Anderson said that there 

was a positive article in the newspaper regarding maintenance done during the 

recent heavy snowfall. 

 

They are trying to be as energy and water efficient as possible when these 

projects are taken on. 
___________________________ 

 

Chris Doty went over the pavement condition index that measures system 

health, which is considered good or better.  They can spend a lot of money on a 

little bit of road or a little bit on a lot more roads.  Chip seal is on a seven-year 

lifespan, about 14% of the system per year, and they are on target.  They have 

some overlay scheduled for spring.  Overall, the average is 80 and should go to 

81 this year.  The target is 80 and to sustain this, as it is the point where 

treatment is the most cost-effective.  This is a big problem for the City of Bend 

right now. 

 

Judith Ure said that a friend of hers is grateful that Rickard Road towards the 

east is being chip-sealed, and cannot say enough good things about the Road 

Department. 

 

Mr. Doty said that Skyliners Road needs a little more work, weather permitting, 

with additional asphalt and striping.  It has 12-foot bike lanes.  There is now a 

new community sign in place as well.  Erik Kropp said a biking event wants to 

use it in June, but he advised them that it might not be ready by then. 
___________________________ 

 

Peter Gutowsky spoke about the Sage Grouse and the BLM taking additional 

testimony into January regarding mining impacts.  He said it does not affect 

Deschutes County.  The Sage-Com effort and coalition with ranchers and 

private/public entities went a long way towards resolution.  LCDC is going to 

recognize the seven affected counties, but the existing conditions for Deschutes 

County are very low.   

 



 

Minutes of Board of Commissioners’ Work Session       Monday, November 30, 2015 

Page 4 of 14 Pages 

 

Once the amendments are adopted, he feels the coordination with Deschutes 

County will come to a close.   

 

Commissioner Unger said that Judge Steven Grasty of Harney County has been 

very involved in this.  Commissioner Unger would like to know what the next 

steps might be here.  Mr. Gutowsky said that LCDC and DLCD have a 

monitoring role in the future, and it may be revisited in five to seven years. 

 

 

2. Overview of Ordinances Adopting Sage Grouse Inventories and 

Regulations. 

 

Mr. Gutowsky referred to his staff report and its attachments.  Every affected 

owner received letters summarizing the amendments and when hearings would 

be held.  The County is obligated to adopt certain rules, as are six other 

counties.  Incorporating this into the GIS allows for better customer service.  

The last community meeting resulted in no opposition, so he does not expect 

any testimony at the Board’s public hearing on Wednesday. 

 

They are replacing the old Sage Grouse inventories from the early 1990’s with a 

brand new zone per the State.  This is also going to be adopted into the Goal 5 

inventory.  On page 6 of the staff PowerPoint, it shows that if there is large-

scale development, you are subject to certain rules.   

 

If it is a regulated use in EFU, requiring conditional use approval, it triggers the 

threshold.  If it is not a farm use, is over 50 feet in height, over five acres, 

generates a certain number of vehicle trips or a certain level of noise or other 

factors, it would be regulated under large-scale development.  Avoidance is 

emphasized; otherwise minimizing the impact or mitigation is necessary.  This 

applies to the core area (per the map).  You can disturb only 1% of that area in a 

year, with a 3% total maximum. 

 

If there is a low-impact farm use desired, another test is whether it is located 

near a lek (four miles in a core area, one and one-half in low-density areas).  It 

is not meant to be overly stringent and may depend on the time of the year.  The 

likelihood of mitigation is small.  This should be caught early in the application 

process. The Oregon Department of Fish & Wildlife would be involved and 

help with site selection.  There needs to be a finding that it is a farm use.   

In any case, the rules are already in place, so he encourages adoption of the 

amendments by emergency so they can be consistent.   
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The Planning Commission recommended adding that renewable energy entities 

have to post a bond.  Mr. Gutowsky said that there is already a specific criterion 

in Administrative Rule, and the two solar farms off Neff Road required a bond 

for the lifespan of the project, for site restoration.  The County has the authority 

to impose the bond in this case.  This issue was not brought up during public 

testimony. 

 
 

3. Discussion of 4 Peaks Outdoor Mass Gathering Application.   
 

Cynthia Smidt said that there have been some changes in this year’s application, 

which is why it is not just a renewal.  They try to follow their permit well, but 

are saying that there could be up to 1,500 attendees in anticipation of potential 

changes in the outdoor mass gathering ordinance.  They also want to open 

sooner to ease traffic issues, and have a little music on Thursday.  They are 

opening some walk-in camping areas as well.  They also would like to have 

overflow parking on an adjacent property, but are awaiting written permission.  

There are two versions of the application, one with this additional parking 

allowed and one without. 

 

There were no problems last year.  There are provisions in the application that 

set specific guidelines and they have followed them in the past.  State law 

indicates that as long as the can meet the criterion, it is to be allowed. 
 

Mr. Gutowsky said this is the benefit of having renewals annually, to be aware 

of changes.  This is not under land use provisions.  There has to be a valid 

reason to request that they do more than the minimum County requirements.  

The Sheriff’s Office signed off immediately on the application with the addition 

of some other security factors.   
 

Commissioner Baney stated she is seeing a little scope-creep, with expanded 

uses.  Ms. Smidt said that Thursday camping hours were set a couple of hours 

earlier to allow for better traffic flow.  The neighbors have been supportive, but 

she does not want to see anyone take advantage. 

 

 

4. Overview of Proposed Marijuana Business Regulations.  
 

Matt Martin said there have been public hearings before the Planning 

Commission, and a lot of public interest throughout.  He provided an overview 

of the Planning Commission’s recommendations. 
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He referred to the staff cover memo, and a matrix covering recommended uses 

and specific use standards for each business type. 

 

The biggest change was in relation to production.  It would be in EFU zones, 

twenty acres or greater.  This eliminates anything under twenty acres or in 

different zones.  Mr. Lelack said that these rules have to be reasonable, and no 

one knows exactly what this means.  Some attorneys say it is a farm use like a 

tomato and that is it.  Others entities feel it is not a normal farm crop and that it 

should be on much longer parcels.  Commissioner Unger asked how many 

properties there are that are twenty acres or greater, or are EFU under twenty 

acres.  Mr. Gutowsky stated they would have a map available showing them. 

 

Commissioner Baney asked about the medical marijuana regulation changes for 

2016.  Mr. Martin said they address mostly revenue.  Commissioner Baney 

stated that it seems to be difficult from an enforcement standpoint; how can 

they differentiate.  Mr. Martin said the OLCC will be licensing and how to 

differentiate is going to be challenging.  They have to identify the exiting 

medical marijuana grow operations from any new ones.  Commissioner Baney 

stated that some feel the greenhouses will go away if there is an opt out, but this 

might not be the case.   The operations under OHA licensing cannot be touched 

and could even be expanded.  David Doyle said that they may be able to 

institute enforcement regarding lighting or noise, but it would not cover siting 

of existing operations. 

 

Mr. Lelack said that the Planning Commission wants the existing facilities to 

comply with lighting, noise, odor and other issues, but if they are already 

approved by the OHA, it is difficult.  This would require active code 

enforcement action and it could involve a very large number of properties.  The 

OHA has not shared the locations.  Some counties are concerned that such 

enforcement of existing facilities may not even be legal.  Mr. Anderson said it 

might take a legislative fix for this to be possible. 

 

Commissioner Baney asked about the right to farm provisions.  Mr. Lelack said 

they talked about this relating to odor and noise.  This use is protected in the 

EFU zone.  Clackamas and Jackson counties are trying to change this.  It could 

be imposed and then they will see if there is litigation.  Mr. Doyle said if it is a 

special farm use, they may be able to impose something different.  Also, it is 

not legal at a federal level, and some feel that it cannot be protected as a farm 

use for that reason.   
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Commissioner Baney wants to see protection of the right of people to farm on 

their own land, but maybe it is not the same if they want to farm on land owned 

by others.   

 

Commissioner Unger asked about the LUCS process being used.  Mr. Martin 

stated that there will be some level of site plan review or administrative review 

required of most. 

 

Commissioner Baney asked about rural residential and whether EFU fits into 

this.  Some say they have purchased EFU for a rural residential lifestyle, which 

is not the same.  Mr. Lelack said that this is one reason why the Planning 

Commission set standards at 20 acres or more.  Mr. Martin said that some 

people feel they are in a rural residential neighborhood but are actually in EFU, 

but may not really be farming.  Commissioner Unger wants owners to be 

compatible with other uses regardless.   

 

Mr. Lelack says that a LUCS cannot be treated as a land use decision.  It is just 

for stating that a specific application is consistent with a limited amount of time 

to make a decision.   

 

Mr. Lelack said that the Planning Commission did not agree on much, but came 

up with a set of recommendations for the Board that most could support. 

 

Processing is proposed to not be allowed on anything less than twenty acres.  

DLCD has said that processing and packaging is part of the farm use.  It is the 

extract processing that means additional chemicals and combustibility.  They 

broke out this part from the rest to be approved separately.  This lines up with 

the proposal for type 1 and type 2 processing.  An administrative determination 

is required. 

 

Commissioner Baney asked about the impacts of this.  Mr. Martin said they 

would address access, noise and other factors.  A shared easement across 

property requires agreement of all parties as well.  Mr. Doyle said this could 

become a civil situation. 

 

Retailing is a conditional use requiring a permit.  Wholesaling would be limited 

to office use only, and not the storage of products.  Commissioner Unger asked 

about security issues.  Mr. Martin said it is being classified as wholesaling but 

with no on-site storage. 
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Commissioner Unger would like to see how the 1,000-foot buffers to schools 

looks on maps.  Commissioner Baney asked about MUA properties that might 

meet setback requirements but are only 10 acres.  Commissioner Unger said 

that MUA could be larger than 20 acres, and asked whether there is an 

exception process.  Maybe they can look at this on a long-term basis. 

 

Mr. Lelack said they did the mapping of MUA-10 and there were not many 

properties that fit the criterion.  Mr. Martin said they heard over and over about 

sight, sound and odor issues, which seem to apply mostly to greenhouse 

operations. 

 

Mr. Lelack stated that by not allowing some of the existing medical marijuana 

operations to expand their use, there would not be an opportunity to regulate 

them.  They will just continue on with what they are doing. 

 

Mr. Martin reviewed standards regarding setbacks and more.  These are to 

mitigate for compatibility.  The Planning Commission strongly recommended 

that there not be an opt out, but to make the uses more restrictive.   

 

Commissioner Baney feels there will be a lot of pressure to just opt out, based 

on federal law, safety, kids, odors, light and more.  Mr. Martin said it is sight, 

sound and smell that are the biggest concerns. 

 

Chair DeBone hopes to have some talking points.  At the hearing, he would like 

to limit testimony to three minutes and remind people to stay on track regularly.  

Commissioner Unger suggested they address opt out at the beginning so people 

understand what it means. 

 

Mr. Lelack said that the last day to opt out is December 21.  They can develop 

draft ordinances in advance.  Commissioner Baney does not want to make it 

seem as if they have already made up their minds.  There is a misunderstanding 

of what opt out means, and knows that some of the issues now occurring are not 

just going to go away if they choose to opt out.   

 

Mr. Martin spoke about home occupations being prohibited for marijuana 

processing, and the retail medical marijuana language that was in place since it 

would be replaced.  Direct access to a public road would be required or through 

easements by agreement of all parties.   
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Regarding odor control, there would need to be filtration equipment for 

greenhouses and buildings that have to be able to support this type of 

equipment.  Commissioner Unger asked why they should call out the type of 

equipment rather than having the parties figure it out.  Mr. Martin said they are 

monitoring Clackamas County in this regard.  They reduced the cubic feet per 

minute to language stating it needs to be sized appropriately, with windows and 

doors closed except for ingress and egress.  They also need to maintain negative 

pressure within the building, through properly sized equipment.   

 

Chair DeBone asked if operations are seasonal.  Mr. Lelack said that it can be 

year-round if indoors.   

 

Mr. Martin said lighting control is a big issue.  Screening or shielded lighting is 

necessary and would mirror the dark skies ordinance.  There were questions as 

to whether this is enough to handle the light issues.  This is a Board decision.  

There was no real consensus of the Planning Commission.  Some feel there is 

technology so that the entire structure could be shielded after the allowed hours. 

 

Deliberations are set for December 21.  If no opt out, all the changes would 

come to the Board on December 30 for approval.   

 

Commissioner Baney asked who determines what ‘maximum extent possible’ 

means regarding light.  Mr. Martin said this is supposed to be reasonable.  Mr. 

Lelack would like to take this language out as it is too ambiguous.  

Commissioner Baney does not feel it could be a total blackout in any case.  Mr. 

Lelack said they can require from sunset to sunrise rather than set hours.  Mr. 

Martin said they could add this to their outdoor lighting ordinances and include 

greenhouses regardless of the use.   

 

Regarding security cameras, there may be a requirement to record activity on 

another property if an easement is shared.  Secure disposal language comes 

from the OLCC.  Noise control relates mostly to fans, and a recommendation is 

to move it to the noise ordinance.  Excessive noise of any kind between 10 PM 

and 7 AM is already addressed in Code. 

 

Regarding screening, the Planning Commission said not to apply this to new 

operations, and that setbacks are adequate.  The question is whether this can be 

applied to existing grows.  It is unlikely the OHA or OLCC will apply anything 

at this point.   
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Commissioner Baney would like to add a caveat that if a property has little 

natural screening, that it be required.  Mr. Martin stated that this is required 

only in the landscape management combining zone, and it is discretionary.  

However, they could use the same language with this. 

 

In regard to water use, they want to make sure the water source is legal to be 

used.  Some could be from an exempt well, or from irrigation rights.  They have 

deferred to the Watermaster as to its use.   

 

There was discussion regarding the use of power.  Mr. Martin said that the 

indoor building grow operations are the big users.  Greenhouses rely on natural 

light for the most part.  Pacific Power did respond to their inquiry; Central 

Electric Cooperative did not indicate there would be a problem.  There do not 

seem to be any outstanding concerns from the providers.   

 

Minimum separation distances include schools and licensed day care and 

preschool facilities.  The Planning Commissioner recommended this be 

expanded to include parks and youth activity centers.  Some of these might be 

hard to identify, and some of these uses might be transient. 

 

Regarding fire protection, processing of extracts would be allowed only within 

a fire district or for those who have contracted services for fire protection 

services.   

 

In regard to non-conforming uses, this would be only for existing medical grow 

operations.  It would have to be complaint driven with a period of time for 

compliance.   

 

For retail uses, business hours are 10 AM to 7 PM, the same as medical 

marijuana operations.  Window service, walk-up or drive-up, would not be 

allowed.  OLCC rules do not allow for this currently.  It also needs to be in an 

area that not visible to the public.   

 

Co-location would be prohibited for retail operations and a marijuana social 

club.  There is one in the state now, as a private club. 

 

New concepts not included are  limiting the number of licenses from OLCC to 

one indoor and one outdoor per twenty acres.   They are limited now by canopy 

area or facilities using artificial light.  The State defines licensed premises as 

the entire tax lot outdoors; a portion of buildings if indoors.   
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Per the OLCC, if the operations are physically separated, they could have many 

operations with different licenses.  This could be similar to a cooperative.  The 

limitation would be the location of the structures on the property and the overall 

size of the property.  Someone could have indoor and outdoor licenses. 

 

Commissioner Unger asked if they are negatively affecting small growers 

versus large growers.  Mr. Martin said the cost of infrastructure and lighting 

control may limit the smaller growers.  The biggest is the cost of property.  If it 

is twenty acres, there are only so many producers who can afford it.  

 

Commissioner Unger asked if someone could contract out to someone to grow 

on their property.  Mr. Martin said that there are no restrictions as long as the 

tenant can get the proper approvals.  The biggest issues seem to be large 

operations and those with big greenhouses.  Others might not even be visible.   

 

Mr. Anderson said that security seems to be a big issue.  Commissioner Baney 

said this is where screening might come into play, if there are razor wire fences 

and guard dogs. 

 

Relating to inspections, it was recommended that these be done annually or 

biannually.  Mr. Lelack said this is a challenge and they do not do this now.  

This would require significant resources.  They cannot trespass, either, so 

would require permission to access.  Mr. Anderson said they could put in 

wording that an inspection may be required.  They would need to hire someone 

and charge a fee.  Mr. Martin said the OHA and OLCC will be requiring fees 

for their programs.  The County does not do this for any other uses except for 

medical hardship cases, but they do not inspect, and that is a temporary use in 

any case. 

 

Finally, the Planning Commissioner suggested a task force be convened to 

evaluate and review the regulations, and report on what is working and what is 

not.   

 

There can be a series of ordinances and a variety of conditions that can be 

subject to opt out.  Commissioner Baney asked about someone who is growing 

marijuana for medical reasons, and wants to do more.  Mr. Martin said the 

direct point of sale is to the general public.  Farm stand sales are prohibited at 

this time.   
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Commissioner Baney would prefer to be more restrictive at first.  She asked 

about restricting retail.  Mr. Martin said there are few outside areas where this 

might be possible; most would take place within the cities.  Commissioner 

Baney stated that she is thinking of agri-tourism efforts such as tours and 

product tasting.  Mr. Martin said they could codify locally the idea of no farm 

stands for this.  He added that some in the industry have aspirations of doing 

this in the future.  He also anticipates changes through the legislature over time.   

 

However, it is easier to say ‘no’ now, based on existing State law.  You can 

always lessen restrictions later, but it would be hard to be more restrictive in the 

future if not put into place now.  The OLCC has temporary rules adopted and 

they can be found on the County website. 

 

 

5. Other Items. 

 

Regarding the Thornburgh final master plan approval decision, the Hearings 

Officer’s documents are now available for Wednesday’s business meeting.  There 

will be two draft orders – one to call it up, and the other to decline review.  The 

applicant initiated the remand in September and a decision is needed this year.  

Mr. Gutowsky provided a brief history of the issue.  There were two issues on the 

remand, one a typographical error that was corrected; and the adequacy of the 

wildlife mitigation and monitoring plan.  The BLM had not completed its master 

plan for Cline Buttes at that time.  LUBA said that it has to be specific and that 

there be more mitigation regarding impacts to Wychus Creek.   

 

There is a new remand law coming in 2016 and the applicant is concerned about 

its ramifications. 

 

He said Paul Dewey, Nunzie Gould and other opponents have questioned 

whether this can be processed.  The Hearings Officer found that the remand was 

appropriately initiated.  It now comes back to just the two issues.  The Board can 

open a hearing on the remand issue, but the Hearings Officer had to rely on the 

record.  When it came to the mitigation plan and monitoring, there is enough 

specificity per the Hearings Officer.  However, the Hearings Officer denied it 

based on information on the temperature of Wychus Creek because no new 

information could be allowed.   
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Mr. Gutowsky stated that the Board needs to decide whether to review this, 

requiring notice, and that it would be limited to a couple of issues.  It would have 

to be heard on December 21, keep the record open for a couple of days, and they 

would have to deliberate on December 28, with a final decision on December 30.   

 

Commissioner Baney said the applicant held off for a variety of reasons.  Now 

they want it in a hurry.  Mr. Lelack stated they felt they would prevail, and do not 

even have this current decision yet.  This is likely why they waited.  They know it 

will go to LUBA, but wanted some deference from the Board for LUBA 

discussions.   

 

If the Board says ‘no’ to a hearing, the applicant could request a hearing again.  It 

would shift to their court and into 2016.  Mr. Gutowsky said they will appeal the 

Hearings Officer’s decision so they will have a final decision in 2015. 

 

Mr. Doyle said that the applicant could file a writ of mandamus and accuse the 

Board of not being timely, since this goes back to 2011. 

 
___________________________ 

 

Regarding the OEDA conference, the Board approved a letter encouraging them 

to hold their 2016 conference at Sunriver. 

 

UNGER: Move signature of the letter of support.  

BANEY: Second. 

 

VOTE: UNGER: Yes. 

 BANEY: Yes. 

 DEBONE: Chair votes yes. 
___________________________ 

 

At this time, the Board went into executive session under ORS 192.660(2)(d), 

labor negotiations relating to the mobile crisis team. 

 

Present were Commissioners DeBone, Baney and Unger; Erik Kropp and 

Whitney Malkin. 

 

After a brief discussion, the Board went back into regular session to take action. 

 



BANEY: Move approval and signature of the agreement as discussed. 
UNGER: Second. 

VOTE: 	 BANEY: Yes. 

UNGER: Yes. 

DEBONE: Chair votes yes. 


6. Adjourn. 

Being no further items discussed, the meeting adjourned at 5:25 p.m. 

DA TED this ql};; Day of r12L ~ 2015 for the 
Deschutes County Board of Commissioners. 

Anthony DeBone, Chair 

Alan Unger, Vice Chair 
.".. 

ATTEST: 

~rg~ 

Recording Secretary 
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______________________________________  

 

Meeting dates, times and discussion items are subject to change.  All meetings are conducted in the Board of Commissioners’ meeting 

rooms at 1300 NW Wall St., Bend, unless otherwise indicated.  If you have questions regarding a meeting, please call 388-6572. 

_________ ______________________________________ 
 

Deschutes County encourages persons with disabilities to participate in all programs and activities.  To request this 
information in an alternate format please call (541) 330-4640, or email anna.johnson@deschutes.org. 
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Deschutes County Board of Commissioners  

  1300 NW Wall St., Suite 200, Bend, OR 97701-1960 

 (541) 388-6570 - Fax (541) 385-3202 - www.deschutes.org 
 

 

 

WORK SESSION AGENDA 
 

DESCHUTES COUNTY BOARD OF COMMISSIONERS 
 

1:30 P.M., MONDAY, NOVEMBER 30, 2015 
___________________________ 

 

Pursuant to ORS 192.640, this agenda includes a list of the principal subjects 

anticipated to be addressed at the meeting.  This notice does not limit the ability of 

the Board to address additional subjects. Meetings are subject to cancellation 

without notice.  This meeting is open to the public and interested citizens are 

invited to attend. 

Work Sessions allow for the Board to discuss items in a less formal setting.  Citizen 

comment is not allowed, although it may be permitted at the Board’s discretion.  If 

allowed, citizen comments regarding matters that are or have been the subject of a 

public hearing process will NOT be included in the official record of that hearing.  

Work Sessions are not normally video or audio recorded, but written minutes are 

taken for the record. 
___________________________ 

 

1. Review of Quarterly Performance Measurement Report – Judith Ure  

 

 

2. Overview of Ordinances Adopting Sage Grouse Inventories and Regulations – 

Peter Gutowsky 

 

 

3. Discussion of 4 Peaks Outdoor Mass Gathering Application – Cynthia Smidt 

 

 

4. Overview of Proposed Marijuana Business Regulations – Matt Martin 

 

mailto:anna.johnson@deschutes.org
http://www.deschutes.org/


______________________________________  

 

Meeting dates, times and discussion items are subject to change.  All meetings are conducted in the Board of Commissioners’ meeting 

rooms at 1300 NW Wall St., Bend, unless otherwise indicated.  If you have questions regarding a meeting, please call 388-6572. 

_________ ______________________________________ 
 

Deschutes County encourages persons with disabilities to participate in all programs and activities.  To request this 
information in an alternate format please call (541) 330-4640, or email anna.johnson@deschutes.org. 
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5. Other Items 

These can be any items not included on the agenda that the Commissioners 

wish to discuss as part of the meeting, pursuant to ORS 192.640. 
___________________________ 

 

At any time during the meeting, an executive session could be called to address 

issues relating to ORS 192.660(2)(e), real property negotiations; ORS 

192.660(2)(h), litigation; ORS 192.660(2)(d), labor negotiations; ORS 

192.660(2)(b), personnel issues; or other executive session categories. 

Executive sessions are closed to the public; however, with few exceptions and 

under specific guidelines, are open to the media. 

 

 

 

6. Adjourn 

 

 

mailto:anna.johnson@deschutes.org


 
 

The Deschutes County Board of Commissioners annually establishes a series of broad goals and objectives to guide organizational programs, 

projects, and activities.  Each County department then develops indicators that can be used to evaluate progress toward achieving the goals 

and objectives. These performance measurements are published in the annual adopted budget.  At the end of each quarter, departments submit 

a status report for a limited number of performance measurements, primarily those in which completion has been achieved or barriers have 

been encountered.  The County Administrator then selects highlights to present to the Board.  Selections from the first quarter of FY 2015-16 

are detailed below. 

 

 

Safe Communities:  Protect the community through planning, preparedness, and coordinated public safety services. 
 

Department Objective Measure 
District Attorney’s Office #3.  Respond to, investigate, and prosecute criminal activity to 

ensure the guilty are held accountable, the innocent are 

protected, and the rights of all citizens are respected. 

Results from customer service survey of people assisted by 

Victims’ Assistance Program staff. 

 

Q1 Status:  The majority of survey respondents indicated a high degree of satisfaction with Victims’ Assistance Program staff as follows: 

 

80% agree or strongly agree that the Victims’ Assistance Program provided services that helped them make informed decisions. 

84% agree or strongly agree the Victims’ Assistance Program helped them to better understand their rights as a victim of crime. 

72% agree or strongly agree that the information provided helped them to better understand the criminal justice system relative to their case. 

 

 

Healthy People:  Enhance and protect the health and well-being of the community through advocacy, education, and 

services. 
 

Department Objective Measure 

Health Services 3.  Provide timely and convenient access to quality health 

and human services. 

Transition to new Behavioral Health electronic health records 

(EHR) system. 

 

Deschutes County 

Department Performance Measurements 

FY 2015-15  – First Quarter Highlights 



Q1 Status:    In 2014, the Health Services Department, Behavioral Health Division, developed a plan to transition from the existing Profiler 

EHR system to the Epic EHR system which was in use by the Public Health Division.  The transition to a new system was intended to provide 

more effective internal controls, enhance user experience, improve productivity, offer better measurement capabilities, and allow for more 

comprehensive audit processes.  Staff worked closely with OCHIN, Epic’s developer, to ensure that these issues were addressed in the system 

design.  During the first quarter of FY 2015-16, the system became fully operational. 

 

 

Resilient Economy:  Promote policies and actions that stimulate economic vitality. 
 

Department Objective Measure 

Fair & Expo #4.  Support beneficial management and access policies of 

publicly-owned natural resources to promote tourism and 

recreational activities. 

Total number of visitors to the annual Deschutes County Fair. 

 

Q1 Status:  At 251,700, the total number of visitors to the annual fair was just slightly below the 2015 target of 258,000. 

 

 

Natural Resources:  Promote environmental stewardship through assessment, advocacy, and collaboration. 
 

Department Objective Measure 

Community Development #1:  Enhance and protect air, land, and water resources. Continue participating with the Bureau of Land Management 

(BLM)/Governor’s Office regarding sage grouse conservation and 

U.S. Fish and Wildlife Service (FWS) on the Oregon spotted frog, 

and adopt Comprehensive Plan or Code amendments as required 

to protect these species in lieu of an Endangered Species Act 

(ESA) listing. 

 

Q1 Status:  On September 22, 2015, the U.S. Fish and Wildlife Service determined federal land management plans and partnerships with 

states, ranchers, and NGOs would avert an endangered species listing.  On the same day, the Bureau of Land Management (BLM) and the 

U.S. Forest Service (USFS) issued Records of Decisions finalizing land use plans that will conserve key sagebrush habitat and address 

identified threat to the greater sage grouse on federal land. 

 

On July 24, the Oregon Land Conservation and Development Commission (LCDC) adopted new rules that address potential conflicts 

between “large-scale development” and sage grouse habitat.  These became effective on August 13 and State law, ORS 197.656(3), requires 

Deschutes County to implement them.  The Planning Commission held a public hearing in Brothers on October 8 to take testimony on land 

use amendments that address potential conflicts between “large-scale development” and sage grouse habitat.  The written record was kept 

open until October 23 and deliberations are scheduled for November 12. 



 

 

Quality Service Delivery:  Maintain confidence in Deschutes County through sound fiscal management and responsiveness 

to the public. 
 

Department Objective Measure 

Clerk’s Office #4.  Support and promote Deschutes County Customer Service 

“Every Time” Standards. 
Percentage of customers who rate the level of service as good or 

excellent. 

 

Q1 Status:  Of 44 survey respondents, 97.78% rated the customer service provided by the Clerk’s Office to be excellent. 

 

Department Objective Measure 

Property & Facilities #2:  Provide internal support to county operations to ensure 

cost-effective and efficient delivery of services to the public. 
Complete several major building remodel projects to house 

County programs and to better serve the public. 

 

Q1 Status:  The Redmond Services Building is complete and was turned over at the end of August 2015. The facility includes 12 offices for 

Adult Parole & Probation staff and 4 offices for Juvenile Community Justice staff with separate lobbies and a shared reception area.  

The South County Services Building remodel was also completed and turned over during the first part of October 2015.  New treatment 

rooms and several additional offices were created in the space that was vacated when Community Development Department moved to the La 

Pine City Hall. 

 

 

Effective Asset Management:  Preserve and enhance capital and fixed assets. 
 

Department Objective Measure 

Road #1:  Utilize best management practices to sustain the quality of 

county assets and infrastructure. 
Percentage of system receiving pavement maintenance treatment 

in a fiscal year. 

 

Q1 Status:  With an actual figure of 14.0%, the 2016 target of 13.1% has already been exceeded.  The summer chip seal program delivered 95 

miles of chip seal to the County network in addition to 2.5 miles of overlay (Wilt Road).  Additional overlay projects will be scheduled in the 

spring, adding to this figure. 

 



Deschutes County FY 2016 Goals and Objectives 

 

Mission Statement 

Enhancing the lives of citizens by delivering quality services in a cost-effective manner. 

 

 

Safe Communities: Protect the community through planning, preparedness, and 

coordinated public safety services. 

1. Collaborate with county and community partners in preparing for and responding to 

natural and man-made disasters. 

2. Promote targeted prevention, diversion, and intervention programs to reduce recidivism 

and future demands on county services achieved through the continuum of incarceration, 

detention, and supervision services.  

3. Respond to, investigate, and prosecute criminal activity to ensure the guilty are held 

accountable, the innocent are protected, and the rights of all citizens are respected.  

4. Implement the 911 strategic plan for 2015-18. 

5. Assess and respond to marijuana legalization as it relates to community law enforcement, 

health, and land use regulations. 

 

Healthy People: Enhance and protect the health and well-being of the community through 

advocacy, prevention, education, and services. 

1. Consider population health, wellness, and multi-modal connectivity in the design and 

implementation of infrastructure. 

2. Assess and adjust to changing health system reforms, address gaps in service, and 

strategize regional approaches. 

3. Provide timely and convenient access to quality health and human services.  

4. Assess, preserve, promote, and protect the basic health and wellness of the community 

through partnerships, community education, outreach, and advocacy. 

5. Identify gaps and needs and advocate for funding solutions related to transit options, 

homelessness, and affordable housing. 

 

Resilient Economy: Promote policies and actions that stimulate economic vitality. 

1. Complete strategic capital projects that strengthen the region’s economy. 

2. Partner with organizations that stimulate economic vitality. 

3. Support land use programs and initiatives that promote economic growth and diversity, 

livability, and sustainability.   

4. Support beneficial management and access policies of publicly-owned natural resources 

to promote tourism and recreational activities. 

5. Pursue inter-jurisdictional and interdepartmental cooperation to enhance service delivery 

and the cost-effectiveness of public services.  

 

Natural Resources: Promote environmental stewardship through assessment, advocacy, 

and collaboration.  

1. Enhance and protect air, land, and water resources. 

2. Educate the public and enforce policies regarding noxious weed control and eradication. 



3. Support healthy and sustainable forest and public land management practices and 

oversight. 

4. Restore and maintain landscapes across all jurisdictions that are resilient to fire-related 

disturbances. 

5. Partner with community members and appropriate agencies to preserve and protect South 

County’s water resources. 

 

Quality Service Delivery: Provide internal support and external services that are 

innovative, efficient, and comprehensive. 

1. Encourage and expand opportunities for public engagement with Deschutes County 

government.  

2. Provide internal support to county operations to ensure cost-effective and efficient 

delivery of services to the public. 

3. Support employee wellness, development, productivity, and job satisfaction. 

4. Support and promote Deschutes County Customer Service “Every Time” Standards. 

5. Adapt to changing state and federal laws, industry trends, and community needs in 

continuing to provide innovative services to the public. 

 

Effective Asset Management: Preserve and enhance capital and fiscal assets. 

1. Utilize best management practices to sustain the quality of county assets and 

infrastructure. 

2. Improve financial and human resources data systems to promote streamlined business 

processes. 

3. Develop financial strategies to ensure long-term stability. 

4. Plan for long-term building and facility capital needs including major maintenance and 

replacement strategies. 
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DCHS BH EHR Transition Team 

Review of Success Factors for EHR Transition 

On November 4, 2015, an implementation debrief session was conducted with the Transition Team (EHR 
team, Quality team and the supervisor from each team in Behavioral Health). The group was asked to review 
the list of success factors compiled by the group on May 6, 2015. 

To ensure a successful EHR transition for behavioral health, the Transition Team identified the following keys 
to success to focus on during the planning and implementation of OCHIN/Epic EHR. 

• 	 All BH Staff receive necessary training 
o 	 All end users trained prior to go-live ("'200 employees), 
o 	 The training was both general and customized for each team. 
o 	 Two-day "dress rehearsal for all staff immediately before go-live. 
o 	 Lunch and Learns provided during two months leading up to go-live and continued after go-live. 

• 	 An EHR that is user friendly 
o 	 Consensus of Transition Team was "yes." It was identified as a marked improvement over 

Profiler (the previous EHR system). 

• 	 All users have prior contact with the system before Go Live 
o 	 Yes, all staff had access to a training environment prior to the go-live. 

• 	 Interoperability with other EHRs 
o 	 Yes, OCHIN-Epic is a collaborative, which enables the sharing of files with critical community 

partners (Mosaic Medical, La Pine Community Clinic). 

• 	 All users have knowledge and feel comfortable with the system 
o 	 This is an ongoing effort. The continuation of lunch and learns, as well as on-site EHR support, 

has supported staff in getting comfortable with the system. 

• 	 Support is available when needed 
o 	 Recognizing the limitations of having three members of the EHR team available to support over 

200 users, an email ticketing system was established. 
o 	 EHR staff established office hours at various locations to provide direct support. 
o 	 EHR staff was provided access to view system remotely for providing support. 
o 	 Transition Team indicated EHR staff is easily accessible and helpful for support. 

• 	 Availability of resource materials/manuals 
o 	 Workflows created for all primary system functions. All documents maintained in a file 

accessible from all desktops. 

• 	 Minimal impact on client care 
o 	 Reduced scheduling during period directly following go-live. 
o 	 Scheduling was a challenge initially. Centralized scheduling to be rolled out beginning in 

December. 
o 	 Not all services were available in Service Plans initially. This issue has since been resolved by 

OCHIN. 
o 	 Remote access initially limited number of employees. Working with IT Department, a solution 

was discovered that does not limit access. 
o 	 Transition to ICD-10 (diagnosis coding) and DSM 5 (Behavioral Health coding) on same day as 

go-live created initial diagnosis challenges. Staff still getting acquainted with new coding. 

• 	 Open dialogue internally regarding expectations 
o 	 Regular Transition Team meetings leading up to go-live was helpful. 



• 	 Maintain client confidentiality 
o 	 Revised consent agreement to address collaboration was a challenge for some employees. 

Talking points developed for staff to use in explaining collaborative to clients. 
o 	 Alcohol and drug treatment client (42 CFR) documentation could not be maintained in OCHIN­

Epic due to confidentiality requirements. Currently, maintained in Profiler. This function 

• 	 Effective "hard stops" (alerts for prescribed services) 
o Most hard stops included. Requests submitted to OCHIN for three additional hard stops. 

• 	 Improved productivity 
o 	 To be determined 

• 	 Scheduling 
o 	 Scheduling different than in previous system. This has required a process change. 

• 	 Fewer "clicks" 
o 	 Yes 

• 	 Confidence with system prior to Go Live 
o 	 Feedback that dress rehearsals significantly improved confidence immediately prior to go-live. 

• 	 Smooth operations from beginning through to billing 
o 	 Workflows, developed in collaboration with staff, providing support. 

• 	 Enhanced reporting capabilities 
o 	 To be determined 

• 	 Enhanced internal (system) communication 
o 	 Daily emails immediately following go-live. Weekly emails currently being distributed. 
o 	 Workflows, workflow folder, email ticketing system provide greater level of support beyond 

EHR team. 
o 	 Transition Team (renamed EHR team) will continue to meet twice a month. 

• 	 Representation for support at all locations 
o 	 At least one superuser trained for each team. 
o 	 EHR team established office hours at various locations. 

• 	 No loss of data 
o 	 No longer an issue. 

• 	 Retrieving deleted data 
o 	 No longer an issue. 
o 	 Historical data accessible through link. 

• 	 Ease of documentation 
o 	 Ongoing efforts conducted to improve staff efficiency with documentation. 
o 	 Consensus that documentation is easier for most situations. 



1. Lacks effective internal controls for compliance 

2. User dissatisfaction with system 

3. Extensive and continuing implementation 

4. Numerous disruptions impacting productivity 

5. Measurement of staff productivity difficult 

6. Lacks effective quality mgmt audit process 

7. Audit log controls insufficient 

2 



• Experienced Implementation Team 

• Cherstin Calion -	 implementation management & 
vendor relations 

• Nicole Chunestudy - training & workflow processes 

• Rich Drombetta - data migration & reporting 

• Transition Team 

• Representatives from all end user groups 

• Similar group currently meeting weekly 

4 



11/3012015 Where To Find Us 

Home 
Subscribe 

Contact 

About, 

Where To Find U 


Where to find Next Stop: 
Nationwide on AWE (Wealth TV) 

AWE Currently Airs On: 

• Farmers Telecommunication Cooperative Inc . 

• Fidelity Cablevision 

• FLOW 

• FrontGate Broadband 

• Garden Valley Telephone Company 

• GCI Cable, Inc. 

• General Satellite 

• Glasgow Electric Plant Board 

• Golden Rain Foundation 

• Grafton Technologies, Inc. 

• Grande Communications 

• Guadalupe Valley Tele Coop 

• Gulf Pines Communications 

• Hattiesburg Headend 

• Home Communications Inc. 

• Home Town Cable TV, LLC 

• Hood Canal Communications 

• Hotwire Communications 

• I-Provo 

• Knology - Ch. 130S0 and 253HO 

• Lime Communications 

• MTA Communications 

• MTCO Communications 

• Magazine 

• Mahaska Communications - Ch. 290 

• Manti Tele Communications Company (MTCC) 

• Marco Island Cable 

• Merrimac Communications 

• Metrocast - Harron Communications L.P . 

• Nelson Cable, Inc . 

• North Central Telephone Cooperative, Inc. 

http://nextstop.w/show-schedulelwhere-to-find-us/ 

Each episode fealures: 

Local Music 

Local Flavors 

Local Persotlsli/les 

Local Sports/Adventure 
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113 

mailto:nexls/oplvmfo@gmaJI.com
http://nextstop.w/show-schedulelwhere-to-find-us


11I30I2015 Where To Find Us 

• North State Communications 

• Northest Missouri Rural Telephone Coop, Inc . 

• Northwest Communications Cooperative 

• NTS Communications Inc 

• One Link - San Juan Cable 

• Palmetto Rural Telephone Cooperative, Inc . 

• Peny Spencer Communications - PSC 

• Phonoscope LTD 

• Pioneer Long Distance, Inc. 

• Plant Telenet-Omega 

• Qwest Communications 

• Randolph Telephone 

• RCN 

• Ringgold Telephone Company 

• Satellite Recievers Ltd. 

• See - TV, LLC 

• Service Electric Cablevision 

• Sky Angel - Ch. 315 

• Smart City TV 

• Smithville Telecom, LLC 

• Somerfield Cable TV 

• Southwest Arkansas Telephone Cooperative, Inc 

• Spruce Knob Seneca Rocks Telephone, Inc. 

• TDS Telecom 

• Telecommunications Services of Trinidad & Tabago 

• Telestar 

• Texas Mid-Gulf Cablevision - Ch. 296 

• Tri-County Communications Coop 

• Topsham Corinth 

• TSC Communications - Ch. 248 

• TV Max 
• United Telephone Mutual Aid Corp 

• US Cable 

• UTOPIA 
• Veracity Networks - Ch. 122 

• Verizon 

• Volcano Vision 

• VTX Communications 

• Waycross Cable Co Inc . 

• West Kentucky Rural 

• Westem Broadband LLC 

• Weststar TV, Ltd 

• Wilson Electronics 

• Y elcot Telephone 

• WT Services Inc 

• Zito Media 

Local Affiliat.es: 
KPTV & KPDX - FOX 12 OREGONI 

j Oregon/SW Washington 

I KFVE The Home Team - Hawaii 

I 

VVorlciwide Syndication: 


Latin America 

Russia 

Turkey 

Caribbean} 
Czech Republic 1 

IndiaI 
i Thailand 
I 
J Find Us Online: 

Blip.TV 

1 
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Huffingtonpost.com 


+200 Smaller Websites 


I 
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I 
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Date: 11-23-15 


DanlRoss, 


The Tentative Ride List Is: 


Dragon Wagon Expo Wheel 
Carousel Pharaoh's Fury 
Monkey Maze Wacky Worm 
Raiders Fireball 
Pink Slide Flying Bobs 
Tug Boat Tornado 
Crazy Bus Zipper 
Dizzy Dragons Rock Star 
Dive Bomber Starship 
Mini Pirate Wipe Out 
Ghost Party Mardi Gras 
Jump Cycles or Berry-go-Round Sizzler 
4 x 4's Combo or Balloon Ride Orbiter 
Mini Scrambler or Bounce Drop Tower 

Startrooper 
Tilt-a-Whirl or Spider 

Any ride substitutions or changes will be talked over with you. The Drop Tower 
is tall and looks like the Vertigo, it will be a nice change up. 

The Rock Wall is paid to you thru the game monies, if we go over the amount of 
games we can mutually come to a fee per unit over the amount in the proposal. Sorry I 
just remember we talked about a Ride List. 

Happy Thanksgiving!!!! 

Pat & Geraldine & Family 
503-539-4526 

PO BOX 1670, CLACKAMAS, OR 503-539-4526 or 503-310-1403 



County Clerk's Office 
Nancy Blankenship, County Clerk 

PO Box 6005. Bend. OR 97708-6005 
1300 NW Wall St .. Suite 202. Bend. OR 97701-1960 

Fax (541) 3B3-4424 
Recording [541) 388·6549 

Elections (541) 388-6547 
INWN. deschutes. org 

CUSTOMER SATISFACTION SURVEY 

1. 	 The Clerk's Office provides the following primary services: elections (including voter registration), issuing 
marriage licenses, accepting passport applications and recording real property records. 
During your visit to the Clerk's office, which services did you seek? 

o 	Elections o Marriage License o Passport Application o Recording Real Property 

Describe your reason for visiting the Clerk's Office: 

2. Please rate your overall satisfaction with your interaction with the Clerk's Office staff. How would you rate 
the staff person's ... 

Excellent Very Good Good Fair Poor No Opinion 

Ability to help you? 

Overall knowledge in 
assisting you? 

Courtesy and 
professionalism? 
Helpfulness and willingness 
to assist you? 
Ability to complete your 
transaction accurately? 

Overall experience in the 
Clerk's Office? 

3. Please provide other comments that would improve your next visit/contact with the Clerk's Office: 



   
 
 
 
 
 

MEMORANDUM 
 
 
TO:  Deschutes County Board of Commissioners 
 
FROM: Matthew Martin, Associate Planner 
   
DATE:  November 24, 2015  
 
SUBJECT: Proposed Marijuana Related Business Regulations.  County Land Use File No. 

247-15-000542-TA. 
 

 
I. SUMMARY 

The Board of County Commissioners (Board) will hold two public hearings on proposed land 
use regulations for marijuana-related businesses in unincorporated Deschutes County.  The 
hearings are scheduled for 1:30 p.m. and 6 p.m. on Wednesday, Dec. 2.  These legislative 
amendments to Deschutes County Code (DCC) implement reasonable time, place, and manner 
land use regulations for production (growing), processing, wholesaling and retailing of medical 
and recreational marijuana.  
 
II. BACKGROUND 

Recreational marijuana became legal for personal use in Oregon on July 1, 2015. The Oregon 
Liquor Control Commission (OLCC) adopted temporary administrative rules on Oct. 22, 2015, 
effective January 1, 2016, to administer and implement the law to regulate recreational 
marijuana purchase, sale, production, processing, transportation and delivery. The OLCC will 
begin receiving license applications by January 4, 2016, to produce, process, wholesale and 
retail recreational marijuana. Medical marijuana production, processing and retailing are 
regulated by the Oregon Health Authority (OHA) with changes to the existing state law in these 
areas set to take effect on March 1, 2016. 
 
State law provides for four categories of OLCC-licensed, marijuana-related uses—recreational 
marijuana production, recreational marijuana processing, recreational marijuana wholesaling 
and recreational marijuana retailing—and three categories of OHA-registered, marijuana-related 
uses—medical marijuana production, medical marijuana processing and medical marijuana 
dispensaries. 

 
Deschutes County may not completely prohibit any of the defined types of marijuana-related 
land uses without a vote of the people. However, state law gives the county the authority to 
adopt “reasonable regulations” regarding these uses. 
 



In September 2015, the Board held a series of work sessions to draft proposed standards for 
marijuana-related businesses in unincorporated Deschutes County for the Planning 
Commission to review and provide a recommendation after conducting public hearings.    
 
On November 5 and 12, 2015, the Planning Commission conducted a public hearing to receive 
public testimony on the proposed regulations.  Then on November 16 and 23, the Planning 
Commission deliberated on the proposed regulations.  The Planning Commission voted 7-0 to 
forward a package of recommendations to regulate marijuana businesses in unincorporated 
Deschutes County.  The recommended changes to the regulations include: 
 

1. Production 
Marijuana production (growing) to only be permitted in the EFU Zone on properties 20 
acres or larger and in the Rural Industrial Zone.   
 

2. Processing  
No processing allowed in the MUA-10 zone. 
 

3. Retailing  
a. Marijuana retailing to be conditional use rather than outright permitted use in 

applicable zoning districts.   
b. Prohibit retailing in the Deschutes Junction and Deschutes River Woods Store Rural 

Commercial Zones.   
 

4. Wholesaling  
Marijuana wholesaling is limited to office use only with no onsite storage of marijuana 
products. 

 
5. Setbacks 

Increase yard setback from 100 feet to 200 feet. 
 

6. Odor Control 
Add standards to odor control requiring the filtration system be maintained in working 
order and used and to allow for the use of alternative odor control systems other than 
carbon systems. 
 

7. Lighting Control 
Adopt lighting control standards but consider additional measures to control skyward 
lighting.  No consensus on recommendation. 

 
8. Secure Storage  

Revise secure storage requirement to match OLCC requirement. 
 

9. Noise 
Move noise standards to DCC 8.08, Noise Control, and apply to all buildings and 
mechanical equipment outside of a commercial or industrial zone. Keep a reference to 
the DCC 8.08 in the marijuana-related regulations. 
 

10. Screening 
Only apply to existing medical marijuana operations, including buildings and 
greenhouses.  
 



11. Water  
Require proof from the watermaster that proposed water supply complies with all 
applicable local, state, and federal laws. 
 

12. Separation Distances   
Include parks and youth activity centers (i.e. Boys and Girls Club) 

 
13. Remove standards that apply to RR-10, F-1, F-2, and MUA-10 because no marijuana 

uses are recommended to be allowed in these zones. 
 

14. Fire Protection 
Establish standalone requirement that all marijuana processing of cannabinoid extracts 
are only permitted on properties located in a fire protection district. 

 
15. Nonconforming Uses 

Minor correction to referenced sections. 
 

16. Minors  
Remove because ORS and OLCC Rules include this requirement. 
 

17. Limiting Type/Number of Licenses   
Consider limiting the number of production licenses 1 indoor and 1 outdoor for every 10 
or 20 acres of parcel area.  Renewal/Inspection:  Consider requiring permit renewal 
(annual, biennial) or require site inspections as a conditional of approval. 

 
18. Inspections and Advisory committee 

County to conduct inspections of approved marijuana businesses in 1-2 years to 
determine compliance and learn what’s working and what’s not.  Consider forming an 
advisory committee to facilitate collaboration amongst interested parties to evaluate 
effectiveness of regulations and recommend changes as needed.  
 

 
The Commission also voted 5-2 to recommend the County not prohibit or “opt out” of any 
marijuana business type regulated by the State. 
 
 
III. SCHEDULE 

Following the work session on November 30, the public hearing before the Board is scheduled 
for December 2, 2015, with two sessions at 1:30pm and 6:00pm.  Deliberations are scheduled 
for December 21, 2015. 
 
Attachments: Planning Commission Recommendations: 
  -Summary of Zones Permitting Marijuana Related Businesses 
  -Summary of Standards for Marijuana Related Business 
           - Exhibits of Recommended Regulations 
 

























































































PLANNING COMMISSION RECOMMENDATIONS  
SUMMARY OF ZONES PERMITTING MARIJUANA RELATED BUSINESSES  

(This table identifies the zones where marijuana related businesses are recommended to be allowed.)   

Zone Processing Production Retail Wholesale Comments 

Permitted: P     Conditional Use: CU     Not Allowed: -      

 
Excluding 
Extracts 

Including 
Extracts    

 
 

TITLE 18 – Deschutes County 

18.16  Exclusive Farm Use – EFU P P P - - 
Recommendation is to require 
20-acre minimum parcel size 

       

18.65 RURAL SERVICE CENTER – UC        

18.65.020  Commercial Mixed Use 
District (Brothers, Hampton, Millican,       
Whistlestop, Wildhunt) 

- - - CU P 
 

18.65.021  Commercial Mixed Use 
(Alfalfa)  

- - - CU P 
 

       

18.66  TERREBONNE RURAL 
COMMUNITY 

     
 

18.66.040  Commercial – TeC CU CU - CU P 

Recommendation is 
wholesaling to be office only 
with no storage of marijuana 
products allowed. 

18.66.050  Commercial Rural – TeCR CU CU - CU P 

Recommendation is 
wholesaling to be office only 
with no storage of marijuana 
products allowed. 

       

18.67  TUMALO RURAL COMMUNITY       

18.67.030  Residential 5-acre – TuR5 - - - - -  

18.67.040  Commercial – TuC CU CU - CU P 

Recommendation is 
wholesaling to be office only 
with no storage of marijuana 
products allowed. 

18.67.060  Industrial – TuI P CU - CU -  

       

18.74  RURAL COMMERCIAL       

18.74.020 Deschutes Junction and 
Deschutes River Woods Store 

- - - CU  
 

18.74.025  Spring River - - - CU -  

18.74.027  Pine Forest and Rosland - - - CU P  

       

18.100  Rural Industrial P/CU CU CU CU -  

       

18.108  SUNRIVER UUC       

18.108.050  Commercial - SUC - - - CU P  

18.108.055  Town Center - TC  - - - CU -  

18.108.110  Business Park - SUBP P CU - CU P  

       

TITLE 19 - BEND 
No Marijuana Related Businesses Allowed 

TITLE 20 - REDMOND 
No Marijuana Related Businesses Allowed 

TITLE 21 - SISTERS 
No Marijuana Related Businesses Allowed 

 



PLANNING COMMISSION RECOMMENDATIONS 
SUMMARY OF STANDARDS FOR MARIJUANA RELATED BUSINESS  

 

 Marijuana Processing Marijuana Production Marijuana Retail Marijuana Wholesaling Staff Comments / Recommendations 

Section 18.116.280 
Home Occupation  Prohibited Prohibited Prohibited Prohibited  

Section 18.116.320  
Medical Marijuana 
Dispensaries 
(Repeal) 

    
This section will be repealed and replaced by a combined 
dispensary/retail standards section. 

Section 18.116.330 
Yard Setback 200 feet 200 feet    

Additional Setback 
300 feet from an existing dwelling unit not 
located on the same property 

300 feet from an existing dwelling unit not 
located on the same property 

  
 

Access 

 Public road 

 Exclusive road or easement 

 If shared private road or easement,  all 
other property owners who have access 
rights to the private road or easement must 
agree 

 Public road 

 Exclusive road or easement 

 If shared private road or easement,  all 
other property owners who have access 
rights to the private road or easement must 
agree 

  

 

Odor 

Buildings and Greenhouses shall: 

 Equipped with carbon Filtration system 

 Consist of 1 or more fans. 

 The fan(s) shall be sized for cubic feet per 
minute (CFM) equivalent to the volume of 
the building (length multiplied by width 
multiplied by height) divided by three.  

 The filter(s) shall be rated for the required 
CFM. 

 The filtration system shall be maintained 
in working order and shall be in use.  

 An alternative odor control system is 
permitted if the applicant submits a report 
by a mechanical engineer licensed in the 
State of Oregon demonstrating that the 
alternative system will control odor as well 
or better than the carbon filtration system 
otherwise required. 

Buildings and Greenhouses shall: 

 Equipped with carbon Filtration system 

 Consist of 1 or more fans. 

 The fan(s) shall be sized for cubic feet per 
minute (CFM) equivalent to the volume of 
the building (length multiplied by width 
multiplied by height) divided by three.  

 The filter(s) shall be rated for the required 
CFM. 

 The filtration system shall be maintained 
in working order and shall be in use.  

 An alternative odor control system is 
permitted if the applicant submits a 
report by a mechanical engineer licensed 
in the State of Oregon demonstrating that 
the alternative system will control odor as 
well or better than the carbon filtration 
system otherwise required. 

  Staff recommends further refinement including: 

 Reducing the CFM rate because it is to be excessive and 
unreasonable.   

 Requiring doors and windows to remain closed excepts as 
needed for ingress/egress. 

 Negative pressures shall be maintained inside the building.   

Lighting 

General consensus to mitigate light and preserve 
dark skies, but no consensus on to what extent 
or method (i.e., require shielding or obscuring 
roof/walls of greenhouses). 

 Light cast by light fixtures inside any 
building, including greenhouses, shall be 
screened or shielded from view outside the 
building to the maximum extent possible 
from sunset to sunrise the following day. 

 Outdoor marijuana grow lights shall not be 
illuminated from sunset to sunrise the 
following day. 

 Light cast by exterior light fixtures shall 
comply with the outdoor lighting standards 
of DCC 15.10. 

General consensus to mitigate light and preserve 
dark skies, but no consensus on to what extent 
or method (i.e., require shielding or obscuring 
roof/walls of greenhouses). 

 Light cast by light fixtures inside any 
building, including greenhouses, shall be 
screened or shielded from view outside the 
building to the maximum extent possible 
from sunset to sunrise the following day. 

 Outdoor marijuana grow lights shall not be 
illuminated from sunset to sunrise the 
following day. 

 Light cast by exterior light fixtures shall 
comply with the outdoor lighting standards 
of DCC 15.10. 

  Keep in the marijuana-related business regulations and reference the 
applicability of DCC 15.10, Outdoor Lighting Ordinance (“Dark Skies 
Ordinance”) to greenhouses and transparent buildings.   
 
Amend, DCC 15.10 to specifically apply to marijuana production and 
processing in greenhouses and transparent buildings.  
 
Policy question of whether to apply lighting regulations to existing 
greenhouses and transparent buildings by Dec. 31, 2016. If yes, please 
see staff comments in the “Non-conformance” section below 
pertaining to potential legal issues. 
 
Consider revising “sunset to sunrise” to “7:00 p.m. to 7:00 a.m. the 
following day” to make it easier to enforce.  

Security Cameras 

Shall be directed to record only the subject 
property and public rights-of-way. 
 
 

 

Shall be directed to record only the subject 
property and public rights-of-way. 

  In addition to the PC’s recommendation, add a statement “except as 
required to comply with licensing requirements of OLCC or 
registration requirements of OHA.” 



Secure Disposal 
Store marijuana waste in a secured waste 
receptacle in the possession of and under the 
control of the licensee.   

Store marijuana waste in a secured waste 
receptacle in the possession of and under the 
control of the licensee.   

Store marijuana waste in a secured 
waste receptacle in the possession of 
and under the control of the licensee.   

  

Noise 

Move to Noise Control Ordinance 8.08, and 
apply to all marijuana production and 
processing building and mechanical equipment 
outside of a commercial or industrial zone. 

Move to Noise Control Ordinance 8.08, and 
apply to all marijuana production and processing 
building and mechanical equipment outside of a 
commercial or industrial zone. 

  Reference the applicability of these noise standards to marijuana-
related businesses in the marijuana regulations, and move the 
regulations to DCC 8.08. 

Screening 

Do not apply to buildings and greenhouses for 
new operations because OLCC’s security and 
site obscuring requirements combined with 
Planning Commission recommendations (i.e., 
increased setbacks) will mitigate impacts.   
 
These standards should only apply to existing, 
non-conforming operations, including buildings 
and greenhouses to mitigate impacts: 
 
a. A row of evergreen trees or shrubs along the 

outside perimeter of the land area and 
buildings, including greenhouses, shall be no 
less than 4 feet in height when planted, and 
spaced in such a way as to reduce the visual 
impacts of the land areas and buildings as 
viewed from roads, rivers, streams, and 
abutting private properties.   

b. Vegetation shall be continuously maintained. 
c. Combination of existing vegetation, berming, 

topography, wall, fence, or other can be 
used. 

d. All materials used for buildings, structures, 
and fencing, excluding greenhouses shall be 
finished in muted earth tones that blend 
with and reduce contrast with the 
surrounding vegetation and landscape of the 
marijuana production and processing area. 

Do not apply to buildings and greenhouses for 
new operations because OLCC’s security and 
site obscuring requirements combined with 
Planning Commission recommendations (i.e., 
increased setbacks) will mitigate impacts.   
 
These standards should only apply to existing, 
non-conforming operations, including buildings 
and greenhouses to mitigate impacts: 
 

a. A row of evergreen trees or shrubs along the 
outside perimeter of the land area and 
buildings, including greenhouses, shall be no 
less than 4 feet in height when planted, and 
spaced in such a way as to reduce the visual 
impacts of the land areas and buildings as 
viewed from roads, rivers, streams, and 
abutting private properties.   

b. Vegetation shall be continuously maintained. 
c. Combination of existing vegetation, berming, 

topography, wall, fence, or other can be 
used. 

d. All materials used for buildings, structures, 
and fencing, excluding greenhouses shall be 
finished in muted earth tones that blend with 
and reduce contrast with the surrounding 
vegetation and landscape of the marijuana 
production and processing area. 

   
Please see staff comments under “Non-conforming” below 
comments. 

Water 
Proof from the watermaster that proposed 
water supply complies all applicable local, state, 
and federal laws. 

Proof from the watermaster that proposed 
water supply complies all applicable local, state, 
and federal laws. 

   

Minimum Separation 
Distances 

 1000 from public/private elementary and 
secondary schools, licenses child care 
center, licensed preschool, parks, and all 
approved/licensed youth activity centers 
(i.e., Boys & Girls Club) with a 501c3 status 
or description stating youth activities, 
excluding in-home child care. 

 All distances shall be measured from the lot 
line of the affected property (e.g., a school) 
to the closest lot line of the subject 
property 

 Change of use (i.e. new school) shall not 
cause violation of this standard 

 1000 from public/private elementary and 
secondary schools, licenses child care 
center, licensed preschool, parks, and all 
approved/licensed youth activity centers 
(i.e., Boys & Girls Club) with a 501c3 status 
or description stating youth activities, 
excluding in-home child care. 

 All distances shall be measured from the lot 
line of the affected property (e.g., a school) 
to the closest lot line of the subject 
property 

 Change of use (i.e. new school) shall not 
cause violation of this standard 

 1000 from public/private 
elementary and secondary schools, 
licenses child care center, licensed 
preschool, parks, and all 
approved/licensed youth activity 
centers (i.e., Boys & Girls Club) 
with a 501c3 status or description 
stating youth activities, excluding 
in-home child care. 

 All distances shall be measured 
from the lot line of the affected 
property (e.g., a school) to the 
closest lot line of the subject 
property 

 Change of use (i.e. new school) 
shall not cause violation of this 
standard 

 Need to decide: 

 What qualifies as a youth activity center-501c3 status with title 
or description stating youth activities? 

 How to obtain information on such activity centers during 
application review process? 

 What happens if something is missed in the application review 
process? Could be challenging to include all such centers. Staff 
recommends this be clear and objective if it is included in the 
requirements.  

Fire Protection 

  
 
Marijuana processing of cannabinoid extracts 
shall only be permitted on properties located 
within a fire district.  
 
 

   



 

Nonconformance:  
 
Applying to lawfully 
established medical 
marijuana grows that 
continue to by only 
medical marijuana grows 

Shall comply with odor, lighting, security 
camera, secure disposal, noise, and screening 
requirements by 12/31/16. 

Shall comply with odor, lighting, security 
camera, secure disposal, noise, and screening 
requirements by 12/31/16. 

  Existing, lawfully established (by OHA and County building, electrical, 
mechanical, etc. permits) medical marijuana production/grow sites 
should be clearly established in DCC as “legal, non-conforming” 
buildings and land uses. 
 
Legal and operational questions, however, exist about whether these 
standards can be applied retroactively to current medical marijuana 
production/grow sites.  NOTE: Processing requires a land use permit 
under DCC, and no permits have been applied for or approved.  
 
QUESTIONS / ISSUES 
 
Is it legal to apply these standards to lawfully established pre-existing 
medical marijuana production/grow sites? 
 
Operationally, the County’s imposing new requirements on pre-
existing medical marijuana production/grow sites raises the following 
issues: 
  
1. The County does not have a list of properties already approved 

by OHA for medical marijuana production/growing.  Therefore, 
identifying locations, the number of registered and active 
productions/grows, etc. is unknown, and obtaining this 
information is legally challenging and may not be possible 
beyond responding to code enforcement complaints. 

2. Imposing these regulations require active code enforcement 
rather than complaint-drive code enforcement, resulting in a 
change in the program. 

3. Given the potential large number of properties and expected 
legal and compliance challenges, additional code enforcement, 
administrative, and legal resources (i.e., financial, limited 
duration staff) would be required for implementation. 

 
NOTE: The County applied the Outdoor Lighting Ordinance (DCC 
15.10) to all properties in the County and provided several years to 
comply. Staff is aware of imposing lighting and signage requirements 
retroactively with time to comply, but not other requirements. 

Hours    10:00 a.m. - 7:00 p.m.   

Window Service 
  Shall not have a walk-up window or 

drive-thru window service. 
  

 

Co-Location 

  Shall not be co-located on the same lot 
of record or within the same building 
with any marijuana social club or 
marijuana smoking club. 

  

Limit the Number of 
licenses a parcel 

 Consider limiting the number of OLCC 
production licenses of one type on a parcel to 1 
indoor and 1 outdoor license per 10 or 20 acres. 

  Staff is researching this issue. If the Board supports this 
recommendation, staff will draft text to include it in the marijuana 
regulations.  

Require inspections in 1-2 
years to determine 
compliance 

County to conduct inspections of each approved 
site in 1-2 years to determine compliance and to 
learn what’s working and what’s not.  Require 
property owner to grant County access to 
conduct the inspection. 

County to conduct inspections of each approved 
site in 1-2 years to determine compliance and to 
learn what’s working and what’s not.   Require 
property owner to grant County access to 
conduct the inspection. 

County to conduct inspections of each 
approved site in 1-2 years to determine 
compliance and to learn what’s working 
and what’s not.   Require property 
owner to grant County access to 
conduct the inspection. 

 Most of the staff comments under “Nonconformance” above apply to 
this requirement. Specifically, the resource requirements and pro-
active code enforcement comments apply. In addition, staff cannot 
trespass. Therefore, if the Board supports this recommendation, the 
same requirement in the Agri-tourism and Other Commercial Events 
and Activities requiring the property owner to grant access should be 
required for marijuana production and processing permits. 

Task Force 
Create a stakeholder task force to monitor 
the program and regulations, make 
recommendations for improvements 

Create a stakeholder task force to monitor 
the program and regulations, make 
recommendations for improvements 

Create a stakeholder task force to 
monitor the program and 
regulations, make 
recommendations for 
improvements 

 If the Board supports establishing and staffing a task force, the 
options are: 
1. Add to a future CDD Planning Division Work Plan; 
2. Re-evaluate and re-prioritize the current Work Plan to create 

capacity for this project; or 
3. Hire additional staff to establish and staff the Task Force 

immediately. 



Community Development Department 
Planning Division Building Safety Division Environmental Soils Division 

P.O. Box 6005 117 NW Lafayette Avenue Bend, Oregon 97708-6005 
(541)388-6575 	 FAX (541)385-1764 

http://www.co.deschutes.or.us/cdd/ 

HEARINGS OFFICER DECISION 

FILE NUMBERS: 	 247-15-000529-A; M-07-2; MA-08-6 

REQUEST: Applicant requests a proceeding on remand of its approval of the 
Thornburgh Destination Resort Final Master Plan in application M-07­
02/MA-08-6. 

This hearing is scheduled pursuant to the Oregon Land Use Board of 
Appeals decision, after review by the Oregon Court of Appeals, 
remanding the Deschutes County Hearings Officer decision 
approving the applications. 

OWNER: Loyal Land LLC 
78340 Birkdale Court 
La Quinta, CA 92253 

Agnes DeLashmutt 
2447 NW Canyon 
Redmond, OR 97756 

APPLICANT: 	 Thornburgh Resort Co., Central Land and Cattle Co., LLC 

LOCATION: 	 The properties subject to this application are identified on County 
Assessor's map 15-12, as tax lots 5000, 5001, 5002, 7700, 7701, 
7800,7801,7900, and 8000 

STAFF CONTACT: 	 Peter Gutowsky. Peter.Gutowsky@deschutes.org 

I. STANDARDS AND APPLICABLE CRITERIA: 

Title 18 of the Deschutes County Code, Zoning Ordinance: 
Chapter 18.16, Exclusive Farm Use Zone (EFU-SC) 

*Section 18.16.035, Destination Resorts 
Chapter 18.113, Destination Resort Zone (DR) 

*Section 18.113.070, Approval Criteria 
*Section 18.113.090, Requirements of Final Master Plan 
*Section 18.113.100, Procedure or Approval of Final Master Plan 

Title 22, of the Deschutes County Code, Development Procedures Ordinance 
Chapter 22.08. General Provisions 

*Section 22.08.010, Application Requirements 

Chapter 22.20, Review of Land Use Action Applications 
*Section 22.20.040, Final Action in Land Use Actions 

Quality Services Perfonned with Pride 
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Chapter 22.24, Land Use Action Hearings 
*Section 22.24.080, Standing 


Chapter 22.28, Land Use Action Decisions 

*Section 22.28.010, Decision 


Proceedings on Remand 
*Section 22.34.010, Purpose 
*Section 22.34.020, Hearings Body 
*Section 22.34.030, Notice and Hearing Requirements 
*Section 22.34.040, Scope of Proceeding 

II. 	 BASIC FINDINGS: 

A. 	 LOCATION: The subject property consists of approximately 1,970 acres of land located 
west of Redmond, Oregon, on the south and west portions of a geologic feature known 
as Cline Buttes. The property is bordered on three sides by Bureau of Land 
Management (BLM) land, and is also in close proximity to Eagle Crest, another 
destination resort development. The subject property is identified on County Assessor's 
Index Map15-12, as tax lots 5000, 5001, 5002, 7700, 7701, 7800, 7801, 7900, and 8000. 

B. 	 LOT OF RECORD: As part of the CMP approval (CU-05-20), the Hearings Officer found 
the subject property consists of several legal lots of record based on previous county 
determinations (LR-91-56. LR-98-44. MP-79-159, CU-79-159 and CU-91-68). 

C. 	 ZONING AND PLAN DESIGNATION: The subject properties are zoned Exclusive Farm 
Use (EFU-TRB) within a Destination Resort (DR) Overlay Zone. The property is 
designated Agriculture on the Deschutes County Comprehensive Plan Map. 

D. 	 PROPOSAL: Applicant requests a proceeding on remand of its approval of the 
Thornburgh Destination Resort Final Master Plan in application M-07-02/MA-08-6. 

E. 	 SITE DESCRIPTION: The subject property is approximately 1,970 acres in size and 
has vegetation consisting of juniper Woodland. The property covers the south and west 
portions of the geologic feature known as Cline Buttes. The property currently is 
developed with three dwellings and a barn, access to which is from Cline Falls Highway. 
The property is engaged in farm use consisting of low-intensity livestock grazing. 

F. 	 SURROUNDING LAND USES: The subject property is surrounded by public land 
primarily owned and managed by the BLM. A portion of the public land is owned and 
managed by the Oregon Department of State Lands (DSL). The Eagle Crest Destination 
Resort is located near the northern portion of the subject property. 

G. 	 PUBLIC COMMENTS: Notice of this application was provided to all property owners 
who received the Certificate of Mailing of the Hearings Officer Decision issued on 
October 8,2008, relating to M-07-2; MA-OB-6. 

H. 	 LAND USE HISTORY: As described by staff, with minor edits, the Thornburgh 
Destination Resort has a long history. The conceptual master plan (CMP) application 
submitted by Thornburgh Resort Company, LLC (TRC) was denied by the Deschutes 
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County Hearings Officer in a decision dated November 9, 2005 (CU-05-20). That 
decision was appealed by Nunzie Gould (hereafter Gould) and Steve Munson (Munson) 
to the Deschutes County Board of Commissioners (Board). (A-05-16). By a decision 
dated May 10, 2006, the Board approved the CMP. Gould and Munson appealed the 
Board's decision to the Land Use Board of Appeals ("LUBA"). (Nos. 2006-100 and 101). 
LUBA remanded the Board's decision on May 14, 2007. Gould v. Deschutes County, 54 
Or LUBA 2005 (2007). Opponent and Munson appealed LUBA's decision to the Court of 
Appeals seeking a broader remand scope. (A135856). On November 7,2007, the Court 
of Appeals reversed and remanded LUBA's decision. Gould v. Deschutes County, 216 
Or App150, 171 P3d 1017 (2007). The result of this decision was that the Board's 
decision in CU-05-20 approving the CMP was remanded to the county for further 
proceedings. 

On April 15, 2008 the Board issued its decision on remand again approving the CMP 
(Document No. 2008-151). Gould and Munson appealed the Board's decision to LUBA 
on May 6, 2008 (No. 2008-068). On September 11, 2008, LUBA affirmed the Board's 
decision. Gould v. Deschutes County, 57 Or LUBA 403 (2008). Opponent and Munson 
appealed LUBA's decision to the Court of Appeals (A140139). On April 22, 2009 the 
Court of Appeals affirmed LUBA's decision. Gould v. Deschutes County, 227 Or App 
601, 206 P3d 1106 (2009). Gould and Munson appealed the Court of Appeals' decision 
to the Oregon Supreme Court (S057541). On October 9, 2009, the Supreme Court 
denied review. Gould v. Deschutes County, 347 Or 258, 218 P3d 540 (2009). On 
December 9, 2009 the Court of Appeals issued its appellate judgement. The result of 
these decisions was the CMP received final approval as of December 9, 2009. 

Based on the Board's April 15 2009 decision approving the CMP for the Thornburgh 
Destination Resort, TRC submitted an amended application for approval of the final 
master plan (FMP) on April 21, 2008 (M-07/MA-08-6). By a decision dated October 8, 
2008, the Hearings Officer approved the FMP. Gould and Munson appealed to the 
Board, who declined to hear it. Gould and Munson then appealed that decision to LUBA 
(No. 2008-203). On September 9, 2009 LUBA remanded the County's decision for 
further proceedings. Gould v. Deschutes County, 59 Or LUBA 435 (2009). The parties 
LUBA's decision to the Court of Appeals (A143430). On February 24, 2010 the Court of 
Appeals affirmed LUBA's decision. Gould v. Deschutes County, 233 Or App 623, 227 
P3d 759 (2010). LUBA issued its notice of appellate judgment on August 17, 2010 
remanding the County's decision. On September 25,2015, the FMP was initiated. 

On November 1, 2011, TRC sought a declaratory ruling that the April 15, 2008 CMP had 
been timely initiated. The hearings officer found the CMP was timely initiated. The Board 
declined to exercise discretionary review and the opponent appealed to LUBA. On 
appeal, LUBA remanded that decision (LUBA No 2012-042, January 8, 2013). LUBA's 
decision was affirmed by the Court of Appeals, without opinion. Gould v. Deschutes 
County, 256 Or App 520,301 P3d 978 (2013). On remand, the hearings officer found the 
CMP was not timely initiated. TRC appealed the hearings officer's deciSion to the Board. 
which issued a declaratory ruling that the April 15. 2008 CMP decision was "initiated" 
before the two-year deadline for doing so expired. Gould appealed the decision to LUBA. 
On appeal. LUBA remanded the declaratory ruling of the Board that a CMP for 
destination had been "initiated" within the county code's time limitations. (LUBA No 
2015-080, January 30, 2015). Gould appealed to the Court of Appeals, contending that 
LUBA erred by deferring to the county's implausible interpretation of a code provision 
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that addressed whether a CMP had been "initiated." The Court reversed and remanded 
stating that the express language of the county code requires Defendant substantially 
exercise the permit conditions as a whole, and any failure to initiate development by fully 
complying with the conditions should not be the fault of the applicant, a determination of 
which must be based on more than just the complexity of the process. The Court also 
held that the County could not interpret the county code contrary to a prior lUBA order in 
this same litigation, as the lower tribunal was bound to follow the appellate court's ruling. 
Gould v Deschutes County, 272 Or App 666 (2015) 

I. REVIEW PERIOD: 

Deschutes County Code (DCC 22.34.030), states a final decision must be made within 
90 days of the date the remand order becomes effective. The ninetieth (90 th 

) day is 
December 24, 2015. 

J. HEARING: 

The hearing on remand was conducted on Oct. 20, 2015. At the outset, I stated that I 
had had no ex parte contacts and had not conducted a site visit. I offered an opportunity 
to object to my participation or to jurisdiction and none were received. Paul Dewey, 
counsel for Gould, raised several objections to the process and introduction of new 
evidence as discussed below. At the request of the opponents, I kept the record open to 
October 27, for any submittals, including evidence, responsive to the issues with an 
additional week to November 6, ''for either party to submit a response to what was 
submitted during the first period." The applicant declined to grant an extension to the 90 
day remand deadline. I was not as clear as I should have been about the scope of that 
response and there was disagreement among the parties. As I was unclear, I am 
accepting into the record all the submittals, subject to my ruling below regarding new 
evidence. 

On November 10, I received a request from the applicant to reopen the record, including 
an offer to extend the 90 day deadline. I denied the request on Nov. 15, except for 
purposes of receiving the objections to the post-hearing submittals. On Nov. 16, I 
received Mr. Dewey's response, which similarly is received solely for purposes of 
responding to Ms. Fancher'S objections. 

On November 19, Mr. Delashmutt submitted a letter following up on Ms. Fancher's 
request and Mr. Dewey's response, including objections to various submittals. That 
submittal was untimely and is not accepted for any purpose. On November 23, I 
received a "conditional" request from Ms. Fancher to reopen the record, expressly 
declining to toll the 90 day clock, and an email response from Mr. Dewey. That request 
also is denied. 

III. SCOPE OF PROCEEDINGS ON REMAND 
Incorporated herein are the staff findings from the staff report. my findings are labeled: Hearings 
Officer. 
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A. 	 Title 22 of the Deschutes County Code, the Development Procedures Ordinance 

Chapter 22.34, Proceedings on Remand 

1. Section 22.34.010, Purpose 

DCC 22.34 shall govern the procedures to be followed where a 
decision of the County has been remanded by LUBA or the appellate 
courts or a decision has been withdrawn by the County following an 
appeal to LUBA. 

FINDINGS: This matter is before the Hearings Officer on remand from LUBA and the Court of 
Appeals. Therefore, the procedures in Chapter 22.34 are applicable. 

2. Section 22.34.020, Hearings Body 

The Hearings Body for a remanded or withdrawn decision shall be 
the Hearings Body from which the appeal to LUBA was taken, 
except that in voluntary or stipulated remands, the Board may 
decide that it will hear the case on remand. If the remand is to the 
Hearings Officer, the Hearings Officer's decision may be appealed 
under DCC Title 22 to the Board, subject to the limitations set forth 
herein. 

FINDINGS: The FMP was heard by a Hearings Officer. The Board of County Commissioners 
did not hear the appeal. A Hearings Officer under contract is reviewing this matter; therefore it 
is being processed properly. 

3. Section 22.34.030, Notice and hearing Requirements 

A. 	 The County shall conduct a hearing on any remanded or 
withdrawn decision, the scope of which shall be determined 
in accordance with the applicable provisions of DCC 22.34 
and state law. Unless state law requires otherwise, only 
those persons who were parties to the proceedings before 
the County shall be entitled to notice and be entitled to 
participate in any hearing on remand. 

B. 	 The hearing procedures shall comply with the minimum 
requirements of state law and due process for hearings on 
remand and need comply with the requirements of DCC 22.24 
only to the extent that such procedures are applicable to 
remand proceedings under state law. 

C. 	 A final decision shall be made within 90 days of the date the 
remand order becomes effective. 
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FINDINGS: As discussed in the Findings of Fact above, written notices of the remand initiation 
request and public hearing were provided to the parties to the original FMP proceedings, and 
only those parties are allowed to participate in the hearing on remand. The procedures for the 
public hearing comply with the requirements for hearings in Chapter 22.24 of the county's 
development procedures ordinance. A final county decision on remand will be made within 90 
days of the date the applicant requested initiation of the remand proceedings. 

4. Section 22.34.040, Scope of Proceeding 

A. 	 On remand, the Hearings Body shall review those issues that 
LUBA or the Court of Appeals required to be addressed. In 
addition, the Board shall have the discretion to reopen the 
record in instances in which it deems it to be appropriate. 

B. 	 At the Board's discretion, a remanded application for a land 
use permit may be modified to address issues involved in the 
remand or withdrawal to the extent that such modifications 
would not substantially alter the proposal and would not have 
a significantly greater impact on surrounding neighbors. Any 
greater modification would require a new application. 

C. 	 If additional testimony is required to comply with the remand, 
parties may raise new, unresolved issues that relate to new 
evidence directed toward the issue on remand. Other issues 
that were resolved by the LUBA appeal or that were not 
appealed shall be deemed to be waived and may not be 
reopened. 

FINDINGS: The Hearings Officer will need to determine the scope of the remand proceedings 
as testimony will likely be received from others expressing disagreement. Determining the 
proper scope involves an examination of Land Use Board of Appeals (LUBA) and the Court of 
Appeals decisions. 

Background 

The Court of Appeals petition and cross-petition for judicial review arise from a LUBA decision 
that remanded Deschutes County's approval of the final master plan (FMP) for development of 
a destination resort by Thornburgh Resort Company, LLC (Thornburgh). The issues on review 
concern Thornburgh's fish and wildlife mitigation plans. 

Thornburgh's wildlife management plan contains two components. The first addresses terrestrial 
wildlife and is described in the "Thomburgh Resort LLC Wildlife Mitigation Plan for Thornburgh 
Resort" (,'Terrestrial WMP") and the "Off-Site Habitat Mitigation and Monitoring Plan for the 
Thornburgh Destination Resort Project," dated August 2008 ("M&M Plan"). The second 
component addresses off-site fish habitat and is described in the "Thornburgh Resort Fish and 
Wildlife Mitigation Plan Addendum Relating to Potential Impacts of Ground Water Withdrawals 
on Fish Habitat" ("Fish WMP") and an August 11, 2008, letter proposing additional mitigation for 
Whychus Creek. 

After a public hearing, a county Hearings Officer approved the FMP with conditions. In 
proceedings before the county, as on appeal, Significant portions of the argument focused on 
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Deschutes County Code (DCC) 18.113.070(0), sometimes referred to as the "no net loss" 
standard, which provides: 

"In order to approve a destination resort, the Planning Director or Hearings Body shall 
find from substantial evidence in the record that: 

u'* '* "* * * 

"D. Any negative impact on fish and wildlife resources will be completely mitigated so 
that there is no net loss or net degradation of the resource." 

The Hearings Officer concluded that, although the standard is difficult to quantify, it "requires an 
analysis of species on the site, the likely impacts of development, and the applicant's plan to 
address those impacts. It does not require that each species be maintained or replaced with an 
equivalent species on a 1:1 or better ratio." The Hearings Officer went on to agree with 
Thornburgh's argument that "the modified Habitat Evaluation Procedures (HEP) analysis 
adequately quantifies the impacts and provides a workable methodology to compensate for the 
impact" and decided that Thornburgh had demonstrated that the mitigation plan was reasonably 
likely to succeed. The Hearings Officer concluded that Thornburgh's mitigation plan "is 
adequate to ensure that the impact of the development on fish and wildlife habitats results in no 
net loss" with a condition of approval requiring diversion of water to Whychus Creek, as 
discussed below. 

LUBA Remand 

After the Board of County Commissioners declined to hear Gould's appeal, Gould appealed to 
LUBA. LUBA rejected her challenges to the hearings officer's construction of DCC 
18.113.070(0); sustained her challenge to the adequacy of the Terrestrial WMP and M&M Plan 
under Gould II; sustained her challenge to the sufficiency of the Hearings Officer's findings 
regarding the efficacy of mitigation of thermal impacts on Whychus Creek; rejected her 
challenges to the sufficiency of the other findings regarding fish mitigation; and rejected her 
challenge to the sufficiency of the evidence concerning "cool patches" in the Deschutes River. 

Court of Appeals Petition for Judicial Review 

Gould petitioned the Court of Appeals for judicial review. 

Assignments of Error 

Gould's First Assignment of Error 

The Court of Appeals ruled that LUBA's order is not unlawful in substance. 

Gould's Second Assignment of Error 

The Court of Appeals ruled that LUBA did not err in concluding that the conditions of 
approval included compliance with the Fish WMP and the August 11, 2008, letter. 

Gould's Third Assignment of Error 
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The Court of Appeals ruled the record does not support Gould's argument, and the Court 
rejected it without further discussion 

Thornburgh's Cross-Petition for Judicial Review 

On cross-petition, Thornburgh challenged LUBA's determination that the wildlife 
mitigation plan was not specific enough to meet the requirements of OCC 18.113.070(0) 
as interpreted by the Court in Gould II. 

The Court of Appeals affirmed on Gould's petition and TRC's cross-petition, as discussed below. 

Applicant's Remand Burden of Proof 

The applicant submitted a twenty-three page burden of proof, which is attached with this Staff 
report. According to the applicant, there are three issues on remand. The first two issues were 
resolved by LUBA and were not appealed. The third issue was appealed to LUBA and was 
resolved by the Court of Appeals. The remaining issues are: 

1. 	 Correction of Typographical Error in FMP Approval 
2. 	 Correction of Finding regarding Evidence of Whychus Creek Mitigation 
3. 	 Adequacy of Terrestrial WMP and M&M Plan 

Issue #1 - Correction of Typographical Error in FMP Approval 

The hearings officer's FMP approval included a typographical error that LUBA found ''the hearings 
officer should correct." Gould V at 464. The hearings officer erroneously referred to "developed 
recreational facilities" as "developed residential facilities" in Condition 33 of the FMP. The relevant 
part of Condition 33 should be revised as follows to comply with LUBA's order: 

33. 	 "The Resort shall, in the first phase, provide for the following:" 
* * * 
O. 	 At least $2,000,000 (in 1984 dollars) shall be spent on developed residential 

recreational facilities. 

Central Land and Cattle Company, LLC asks that the county correct Condition of Approval 33 to 
require that at least $2,000,000 (in 1984 dollars) be spent on developed recreational facilities. 
This will address the issue as required by LUBA. 

Issue #2 - Correction of Finding Regarding Evidence of Whychus Creek Mitigation 

Central Land and Cattle Company, LLC asks that the hearings officer make additional findings 
that recognize and address the conflict in evidence related to impacts on the lower part of 
Whychus Creek from Thornburgh's use of groundwater and Thornburgh's proposed Whychus 
Creek mitigation and to explain why the mitigation water from the Three Sisters Irrigation District 
will address the hearings officer's concerns that summer water use by the resort could have 
adverse thermal impacts on Whychus Creek. 

Issue #3 - Adequacy of Terrestrial WMP and M&M Plan 

Central Land and Cattle Company, LLC requests that the Terrestrial WMP and M&M Plan be 
approved, with the exclusion of those provisions that provide for payments by Thornburgh to 
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ODFW for mitigation on lands other than BlM lands. This method of mitigation was rejected by 
the Oregon Court of Appeals and lUBA as causing the plan to be too uncertain to allow 
opponents to have an opportunity to confront the plan. 

IV. Findings in Support of Decision.1 
A. Initiation and Prosecution of Remand 

Gould objects to this remand proceeding on the grounds that it was not initiated by the proper 
person or entity and that the August 5, 2011 email was insufficient to initiate a remand. See e.g. 
Oct. 20, Nov. 6, letters from Paul D. Dewey. Central Oregon land Watch also contends that 
Central land and Cattle (ClCC) is not the successor in interest to Thornburgh Resort Co. 
(TRC). Oct, 20, 2015 letter. 

On August 15, 2011, the County received an email from Kameron Delashmutt stating that 
'Thornburgh Resort Company, llC would like to initiate the remand process for the lUBA 
remand of Thornburgh's Final Master Plan as of today. This is lUBA case 2008-203." Ex. 'A' to 
Oct. 30 submittal from Liz Fancher. Counsel for ClCC argues that the email is sufficient and the 
only action required. 

ORS 215.435 (1) provides that a county has 90 days to take final action on an application that 
had been remanded from lUBA. The 90 days clock does not begin until "the applicant requests 
in writing that the county proceed with the application on remand". ORS 215.435 (2). The statute 
seems fairly clear that, as counsel for ClCC argues, the remand is effectively self-executing or, 
perhaps, to the extent it is initiated, that is done by the entity to which the remand is issued. 
The "applicant" merely triggers the 90 day clock, which further supports the conclusion that state 
law does not require a land use application. 

In any event, TRC was the applicant for the FMP approval remanded by lU8A, resulting in the 
present proceeding. Deschutes County Planning staff responded that an application and 
payment of a $3000 fee was required to initiate the remand. The testimony was that this was 
objected to and it appears that the County relented, at least as to the application form, as no 
such application was submitted, but the County processed the remand request. 

As Gould notes, DCC 22.08.010(8) requires that "applications for development or land use 
actions shall" be submitted by the owner or a person with written authorization of the owner. 
Gould also asserts that the application for remand was not complete under DCC 22.08.020. 
Deschutes County Code 22.34, however, states that it "shall govern the procedures to be 
followed where a decision of the County has been remanded ... " Nothing in DCC 22.34 requires 
that an application be filed, nor have I been cited to any other provision requiring an application. 
See a/so, Rutigliano v. Jackson County, 47 Or lUBA 628 (2004) (local government proceedings 
on remand represent a continuation of the application, not a new application.). 

Gould argues that ClCC is not the applicant of the FMP as "required by ORS 215.483" (which I 
take to mean ORS 215.435) and therefore could not initiate the remand. But CClC did not 
initiate the running of the 90 day clock; that was done by Thornburgh Resort Co. llC., which 
was the applicant for the FMP. 

Gould also appears to assert that CClC cannot pursue the remand. I could find nothing in which 
Gould asserted that CClC is not or cannot be a party to the remand. Kameron Delashmutt 
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asserts that he is the Manager of Thornburgh Resort Company (as well as Central land and 
Cattle) and that TRC was administratively dissolved on Sept. 2, 2011, after the remand was 
initiated. He contends that it continues to exist for purposes of winding up its affairs pursuant to 
ORS 63.637(1). He also asserts that he was a party to the FMP process and that ClCC is 
acting on his behalf. Finally, although I could not locate it in the record, he states that pursuant 
to a memorandum of sale with loyal land, he is the agent of record for loyal land for all land 
use matters. Agnes Delashmutt, the owner of Tl 8000, also states that Kameron Delashmutt 
is her agent of record for all land use matters. No contrary evidence or legal argument was 
asserted. 

Further, Gary Underwood Sharff submitted an Oct. 28, letter stating that he is counsel of record 
for TRC. He states that all development rights held by TRC were transferred to Kameron 
Delashmutt who in tum sold those rights to ClCC "including the FMP remand". As counsel for 
TRC, he asserts that ClCC "stands in the shoes of TRC". 

Finally, it is worth noting that neither of the apparent owners, loyal land or Agnes Delashmutt, 
nor the original FMP applicant, TRC, have objected to the remand proceeding or to ClCC (or 
Kameron Delashmutt) representing that it is acting on their behalf. 

I find that the remand was properly initiated and is properly before me for a decision on the 
record herein. The objection is denied. 

B. Initiation of the CMP 

Gould argues that this Final Master Plan (FMP) remand may not be initiated because the 
Concept Master Plan (CMP) on which it is based has "expired" due to not having been timely 
"initiated". Oct. 20, memo at 7. In Gould v Deschutes County, 272 Or App 666 (2015) (Gould 
X), the court stated that the CMP was approved on Oct. 15, 2008. The two-year limit on 
expiration of the CMP was November 11, 2011. It reversed the County's conclusion that the 
CMP had been initiated prior to that date. Under DCC a CMP is "initiated" if "the conditions of a 
permit or approval have been substantially exercised". DCC 22.36.010 B.1. provides that a land 
use permit is "void" if not initiated within two years. It is not clear if that decision has been 
appealed, counsel for the applicant simply states that "the case that addresses that issue is 
pending." ClCC Oct. 30 response at 3. 

First, I find that DCC 22.34.040 A. controls and that this issue is beyond the scope of the issues 
that lUBA and the Court of Appeals "required to be addressed". I addressed the authority to 
initiate the remand only because it goes to authority to hear this matter. That is different from 
Gould's request that I rule on the validity of the FMP or its legal significance based on evidence 
that the CMP "expired". That is, in my view, essentially a collateral attack on the validity of the 
FMP which, as discussed below, has been affirmed with the exception of the remanded issues. 
It may be that, assuming my decision is appealed, the Board has authority to consider this 
collateral attack under the second sentence of DCC 22.34.040 B, and therefore could deny the 
FMP on grounds other than those that the Court of Appeals and lUBA "required to be 
addressed". I, however, do not have that authority. 

Nevertheless, I will address the argument to avoid a remand for failing to do so if it is held that I 
erred in my conclusion as to my authority. 
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The relationship between the CMP and the FMP is complex. DCC 18.113.040 B states that the 
FMP must comply with the approved CMP. The CMP version at issue was approved by the 
County on April 15, 2008 and the approval ultimately was affirmed in Gould v Deschutes 
County, 227 Or App 601 (2009). (Gould IV) That approval properly deferred a determination of 
compliance with the fish and wildlife mitigation standards to the FMP (with a public hearing 
required). 

Meanwhile, the FMP was approved on Oct. 8, 2008. That FMP approval was appealed. Gould 
argued before LUBA that "a complete and final CMP decision" is required before the county can 
grant FMP approval. Gould Petition for Review at 38. That argument appears to have been in 
the context of whether deferring the mitigation standards to the FMP was proper. LUBA rejected 
this assignment of error on the grounds that it either was made, or could have been made, in 
Gould's appeal of the county's second CMP decision. Gould V at 465. Gould apparently 
otherwise did not challenge the FMP approval on the grounds that it was improper or premature 
because the CMP was on appeal or had not been initiated. Nor did Gould contend that the FMP 
was not consistent with the CMP. In any event, the FMP approval was affirmed, except for the 
two issues present in this remand. 

Thus, we have a CMP which is not effective, but which was properly structured to not have to 
address the issues present in this remand. We have an FMP that has been affirmed as being 
consistent with and containing all the required elements of the CMP, with the exception of the 
issues deferred to the FMP and remanded to this proceeding. The FMP was filed pursuant to a 
CMP that ultimately was affirmed. Under these circumstances, I conclude that the status of the 
CMP essentially is irrelevant, at least for purposes of this remand. Finally, I also adopt the 
reasoning of the Hearings Officer in the Oct 6,2008 decision on this issue at page 4. 

The objection is denied. 

C. Correction of typographical Error in FMP Approval 

LUBA identified an apparent typographical error in the FMP approval. Gould V at 464. No 
objection to this correction has been raised and the correct wording is evident. Accordingly 
Condition No. 33 of the Hearings Officer decision dated Oct. 6, 2008 is amended to read: 

33. The Resort shall, in the first phase, provide for the following: ... 
D. At least $2,000,000 (in 1984 dollars) shall be spent on developed 

residential recreational facilities. 

D. Terrestrial Wildlife Management Plan (TWMP) and Off-Site Habitat Mitigation and 
Monitoring Plan (M&M Plan). 

1. Remand: 

DCC 18.113.070 provides, in relevant part, that: "In order to approve a destination resort, the 
Planning Director or Hearings Body shall find from substantial evidence in the record that: ... D. 
Any negative impact on fish and wildlife resources will be completely mitigated so that there is 
no net loss or net degradation of the resource ... " 

In Gould V" LUBA denied several assignments of error challenging the methodology and other 
aspects of the TWMP and M&M Plan. It sustained other challenges, however, stating generally 
that it agreed with petitioner that the plans cannot constitute substantial evidence in support of 
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the finding of compliance with OCC 18.113.070(0) "until a number of unresolved factors are 
resolved" as part of a public hearing process. Gould Vat 18. LUBA stated: 'We do not know the 
location of the 4,501 acres that will be restored to provide the required mitigation .... Until those 
4,501 acres are located we cannot know what kind of habitat those 4,501 acres provide, and we 
cannot know what the beginning habitat value of those 4,501 acres is ... do not know what 
particular mix of restoration techniques will be provided ... do not know that habitat value of those 
4,501 acres will be after restoration. We therefore cannot know if that restoration effort will result 
in the needed 8,474 HU's." 

Citing the Court of Appeals' decision in Gould /I, LUBA ultimately held that there are "simply too 
many remaining unknowns in the Terrestrial WMP and M&M Plan to allow petitioner a 
meaningful chance to confront the adequacy of that plan." 

On appeal Thornburgh argued that, although the BLM could not legally commit itself to providing 
a specific location for mitigation, it was likely to do so and that was sufficient. Further, 
Thornburgh argued that "the strategy and monitoring process are sufficient to show that the 
mitigation plan is reasonably likely to succeed." 227 P.3d at 768. The court quoted the portions 
of the LUBA opinion noted above and then stated, 

We do not understand LUBA to have concluded that, if the proposed mitigation approach 
outlined in the M&M Plan occurred on one of the three parcels of BLM land, there was a 
lack of substantial evidence that the Terrestrial WMP was likely and reasonably certain 
to succeed." ... If the only remaining uncertainty in Thornburgh's mitigation plan were 
which portion of BLM land would be the site of habitat restoration, we would conclude 
that LUBA erred in its application of Gould .... 

Here, the nature of the mitigation plan proposed for BLM land is clear. .. Thus, the 
adequacy of Thornburgh's mitigation efforts as they pertain to BLM land can be 
assessed now, based on the record as it exists. If some portion turns out to be 
unsuitable for mitigation or if some mitigation methods are inappropriate, those 
objections could be raised, and the county could deny approval of the FMP on that basis 
or could condition approval to address those objections. 

LUBA also concluded, however, that it had not been determined whether Thornburgh's 
restoration efforts would in fact occur on BLM land .... Further, Thornburgh's back-up 
restoration plan of a dedicated fund for mitigation suffers from the same defects as the 
plan at issue in Gould II. In light of those uncertainties, we cannot conclude that LUBA 
erred. 

CLCC focuses on the first and last sections quoted above for the proposition that it essentially 
only has to show on remand that the BLM sites are, in fact, available, since the court seemed to 
say that would satisfy the Gould /I test. Gould focuses on the third paragraph quoted above, and 
the language in the LUBA decision, to argue that there now must be an assessment of the 
adequacy of the mitigation methods for the BLM lands in the CBRAP. If some portion of the land 
is unsuitable, the FMP must be denied or further conditioned. 
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2. Record. 

Neither Gould, nor any other party, has objected to the consideration of new evidence as 
regards this issue. (Assuming timely filed as noted above) Dewey Oct. 20, memo at 6. 

3. Discussion. 

In an October 16, 2015 letter to Kameron Delashmutt, the BlM confirmed that BlM has 
completed its Cline Buttes Recreation Area Plan. The purpose of the letter was to "communicate 
our intentions for coordinating wildlife mitigation needs as identified by Deschutes County in 
2008". It appears to reaffirm the earlier MOU, and states that the Maston, Dry Canyon, Fryrear 
Canyon and Deep Canyon areas are each a "priority for wildlife management" and available for 
mitigation measures, especially juniper thinning and also for weed treatment. The total area 
consists of approx. 10,649 acres, although approximately 440 acres of the Maston area ha s 
been thinned in the interim. It also confirms that there are two wildlife watering sites currently 
available for Thornburgh Resort llC to begin maintaining. Essentially the entire area is shown 
as deer and/or elk wildlife winter range. The Matson portion is primary a wildlife emphasis area, 
Deep Canyon is a secondary. See, Oct 19 email from BlM and related maps. 

Although difficult to parse, my reading of the Court of Appeals language is that the mitigation 
plan is now specific enough to be used to "apply the approval standards in a meaningful way" to 
determine whether the plan is "likely and reasonably certain to succeed." 

Previous decisions have upheld the use of the HEP approach and confirmed that it is 
appropriate to focus on habitat restoration/enhancement rather than each specific animal 
species. ODFW has advised that, 'the wildlife mitigation plan, if followed as outlined, should 
address the mitigation requirements for Deschutes County." R. 126, R 1800. The Certified 
Wildlife Biologist for TetraTech opined that the "Thornburgh Project was held to the highest 
standard yet of any proposed resort in the County. It is my opinion that implementation of this 
Plan will completely mitigate for wildlife habitat impacts of the proposed project so that there is 
no net loss or net degradation of the resource ... R 1897 

The HEP approach resulted in a determination 8,474 HU's are needed to compensate for 
approximately 1000 acre of on-site habitat loss, requiring approximately 4498.7 acres of off-site 
enhancement. R. 732-744. This is less than one-half of the BlM area available for restoration. 
Modified HEP analysis, Aug. 5, 2008. This provides ample room to account for specific acreage 
that might for some reason be unavailable or less-desirable for enhancement. 

In his August letter, Dr. Dobkin objected that extensive non-native seeding would occur. 
TetraTech responded that it anticipates little to no such seeding and that, to the extent used, it is 
a short-term measure to out-compete invasive species and give natives a chance to grow. 
Dobson states that mitigation benefits will be reduced greatly or nullified by livestock grazing. 
TetraTech responds that this conclusion is incorrect based on the Maston Allotment where 
grazing occurs and habitat conditions range from good to excellent, except where damaged 
from OHC use. R-130-131. BlM will be closing that area to OHC use. R415. 

Weed management will be evaluated annually by ODFW and BlM and adjusted as necessary. 
The applicant will fund on-going weed management as long as the resort is operational. R 2620. 
Maintenance thinning of small junipers likewise will continue. lUBA Rec. 2621. The Report at R 
2609-2629 dated April 15, 2008 details anticipated wildlife benefits from the proposed 
mitigation. 
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BLM indicates that the restoration funding provided by applicant may be able to be used as local 
"match" for grants, thereby multiplying the restoration impact. R415. The BLM now has adopted 
the Vegetation Management Alternative 2.1 (rather than the no action alternative), including 
requiring botanical, special status wildlife and cultural clearances for each specific site. Ex B to 
undated Fancher "Summary of Remaining Issues." 

Based on the foregoing and other materials in the record, I find that the weight of the evidence 
supports the conclusion that the off-site wildlife mitigation measures to be implemented in the 
Cline Butte Recreation Area are "likely and reasonably certain to succeed." The most important 
dispute appears to center on methodology, with opponents wanting a more static or fixed pOint 
approach and the applicant, ODFW and BLM favoring the HEP iterative process approach. I 
agree with the applicant and the agencies, but note that success of that approach is dependent 
on the parties continuing to perform and to make the adjustments the ongoing process 
suggests. The plan calls for a re-assessment annually and projects moving to a maintenance 
mode in year five. There is evidence in the record that some other approved resorts have been 
less than successful in actually obtaining the wildlife enhancements or mitigation promised. 
Accordingly, I find the following condition of approval is appropriate: 

During the fifth year after commencement of habitat restoration/mitigation activities 
conducted or funded by applicant on property within the Cline Butte Recreation Area, the 
applicant shall submit to Deschutes County a report evaluating the habitat mitigation. 
Within 90 days of receipt of the report, Deschutes County shall conduct a public hearing 
pursuant to Chapter 22.24 (as amended) for purposes of evaluating whether the habitat 
mitigation has substantially met the objectives set forth in the Terrestrial Wildlife 
Management Plan (TWMP) and Off-Site Habitat Mitigation and Monitoring Plan, 
including providing the quantity and quality of HUA's proposed. If not, the County may 
further condition the applicant to conduct or fund further habitat restoration/mitigation 
efforts as reasonably necessary to address any substantial nonconformance with the 
approved plans. 

C.lmpacts on Whychus Creek 

1. Remand. 

LUBA remanded the Oct. 8, 2008 hearings officer decision, 'for additionalfindillgs to explain 
why the additional mitigation water from the Three Sisters Irrigation District will be sufficient to 
eliminate the hearings officer's concern that summer water use by the destination resort could 
have adverse thermal impacts on Whychus Creek." 

In explaining this remand, LUBA concluded that the hearings officer must have found that the 
"less than .01 degree Celsius" impact was not so small as to permit it to be ignored:' In doing 
so, however, the hearings officer did not "respond to petitioner's contention that the mitigation 
water will not mitigate the destination resort's thermal impacts on Whychus Creek because that 
mitigation will replace cool water with warmer water." Accordingly, the remand is "for additional 
findings to explain why the additional mitigation water... will be sufficient to eliminate the 
hearings officer's concern that summer water use by the destination resource could have 
adverse thermal impacts on Whychus Creek:' LUBA suggested in footnote 13 that "some effort 
to clarify the expert's statement will likely be required." 
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2. Record 

DCC 22.34.040 d. 'Scope of Proceeding' provides: 
A. On remand the Hearings Body shall review those issues that LUBA or 

the Court of Appeals required to be addressed. In addition, the Board shall have the 
discretion to reopen the record in instances in which it deems it to be appropriate .... 

C. If additional testimony is required to comply with the remand, parties 
may raise new, unresolved issues that relate to new evidence directed toward the issue 
on remand. Other issues that were resolved by the LUBA on appeal or that were not 
appealed shall be deemed to be waived and may not be reopened. 

As noted previously, Gould acknowledged that new evidence was admissible pursuant to the 
LUBA remand regarding terrestrial mitigation. Gould, and others, however, objected to new 
evidence regarding Whychus Creek on the grounds that it exceeds the scope of the remand. 
They also suggested that, if new evidence is permitted, they should be able to introduce 
evidence of changed conditions in the intervening years. 

The distinction between 'Hearings Body' and 'Board' in the DCC is clear. One may argue that 
whether the DCC should preclude the hearings officer from receiving new evidence if it is 
thought appropriate, particularly in light of the 90 day period in which to act on remand. But my 
role is to apply the DCC as written, accordingly, my analysis will be based solely on the 
evidence in the record on appeal, and argument at the hearing related to that evidence. All new 
evidence relating to the impact of the mitigation, and to changed conditions, is excluded. 

3. Discussion. 

It appears to me that the applicant seeks to expand the scope of the remand to include the 
beneficial impacts of increased flow on the upper reaches of Whychus Creek. There are 
numerous references in the record to the need to improve flows in Whychus Creek for fish 
habitat. It likely is incontrovertible that this will result in a significant benefit. It might be that, 
starting with a clean slate, the no net loss standard could be met by a finding that this overall 
benefit outweighs the .01d C increase, in the same way that off-site terrestrial mitigation may 
offset on-site impacts. But I could find nothing making that argument to the prior hearings officer 
and it does not appear to have been contemplated in the finding at issue. At the hearing, the 
applicant quoted a statement in the record that, "Thornburgh will slightly lower habitat quantity 
and quality of habitat below Alder Springs if it reduces ground water inputs and does so without 
improving upstream conditions for fish." But actual statement is that applicant is doing so 
without improving upstream conditions, i.e. perhaps supporting the conclusion that upstream 
mitigation outweighs the impacts on lower Whychus, but not stating that it directly mitigates the 
thermal impact in lower Whychus, which is the issue on remand. LUBA Rec. at 1105. 

This is one example of how, to a great extent, the applicant appears to be hamstrung by LUBA's 
characterization of the finding. But the applicant did not appeal that reasoning in an attempt to 
give it more latitude or get a clear remand for new evidence. My reading of the finding, and 
LUBA's remand, is that I am to consider whether the additional water will mitigate the impact of 
the .01dC temperature increase on lower Whychus Creek, i.e. from the point that the Alder 
Springs water enters to its mouth. 

The only expert testimony/opinion directly addressing this issue I could find in the LUBA record 
is the August 27, 2008 analysis by Yinger. LUBA Rec. at 312-14. He concludes that it will not 
mitigate the thermal impact as it replaces cold groundwater with "warm" water from upstream. 
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(my quotation marks). He asserts, and I think the record supports the conclusion that the cold 
groundwater discharge at Alder Springs is, at least to a fair extent, the "defining and essential 
factor" for fish - probably especially bull trout. He predicts a temperature increase of .12 d C "at 
Alder Springs". It is not clear whether this projected increase translates into warmer 
temperatures further down Whychus Creek but presumably that is his conclusion. Further, he 
contends that it would have negative impacts on the refugia. See also LUBA record at 1105, 
"the ecology of Whychus Creek is cold groundwater dependent." It is important to note in this 
regard that LUBA upheld the Hearings Officer's conclusion that the evidence satisfactorily 
addressed "cool patches" on the Deschutes, but LUBA expressly distinguished that from the 
potential impacts of the additional mitigation water on cool patches in Whychus Creek. LUBA at 
28. 

There is evidence in the record that the applicant's consultants considered it important to 
"acquire water rights from springs" to mitigate the "potential impact to springs and seeps" by 
"transferring cold, spring-fed flows" back into Deep Canyon. TetraTech memo, July 2, 2008, 
LUBA R at 1234. See also, Newton July 15, 2008 memo, LUBA R at 1251. Of course, I 
understand that this was in the context of their conclusion that such additions completely offset 
the impacts - but the Hearings Officer apparently did not entirely agree with that conclusion. 
ODFW apparently considers releases of stored water as a mitigation method for groundwater 
loss, but notes that as of the date of its general 5-Year Program Evaluation such an approach 
had not been tried. LUBA Rec. at 1272. 

The applicant argues that, since Yinger overstated the amount of consumptive use, as LUBA 
appears to have concluded, the impact on Whychus is smaller than Yinger asserts. That 
appears to be correct, so arguably Yinger's finding of a .12dC increase after adding the 
upstream water is overstated. But it does not resolve for me the fact that the Hearings Officer 
also apparently agreed with the applicant on that point and still found that there was a .01dC 
impact that needed to be mitigated. Further, the applicant did not run the numbers with the 
reduced consumptive use in the prior record and any such evidence now would be new. The 
argument, while appropriate, does not provide evidence that the addition of upstream water 
directly mitigates temperature or addresses impacts on refugia. 

There is evidence in the record that the water temperature upstream of is 14 dC. LUBA Rec.at 
1566.The creek currently exceeds 18 dC from just above Sisters to Alder Springs. LUBA Rec. 
1566, 1899. It appears logical that if diversions that reduce the amount of flow in Whychus 
Creek cause water temperatures to rise (Ryan Houston, LUBA Rec. 1903), elimination of 
diversions would cause it to drop, which, at least in theory, aids lower Whychus Creek 
temperatures, but the addition is more than 20 miles upstream in a creek that even with the 
added water is severely degraded and has low flows. 

The applicant contends that one must assume that the Yinger analysis started with an 
assumption of 26.7 degrees, using his mass balance equation, to arrive at the impact he 
suggests. Fancher remand memo at fn. 15. The applicant concludes that the water temperatu re 
that is being added to the creek starts out at below 14 degrees and this is not hot water. The 
latter statement is true but since we do not know the temperature where it meets Alder Springs, 
is does not adequately address whether the .1 Cd found to be problematic will be increased or 
decreased. 

The bottom line is that the offer to increase flows in Whychus Creek was made too late, with too 
little evidentiary basis in light of Yinger's, admittedly cursory. contrary opinion. What is needed 
to solve this dilemma is the new evidence submitted at the hearing addressing the temperature 
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of the 106cfs added flow when it reaches the Alder Springs area and its resultant impact on 
lower Whychus Creek. Also needed, and not submitted, is evidence dealing with what, if any 
impact, this has on refugia or perhaps that the refugia would not be needed or needed as much. 

Ultimately, given the constraints imposed by the LUBA remand and the DCC, I conclude that 
there is insufficient evidence in the record to conclude that the 106 cfs of added water to 
Whychus Creek offsets the .01 dC and the possible impacts on refugia. For that reason, the 
application on remand must be denied. 

Done and dated this 28th day of November, 2015 

Dan R. Olsen. 

Deschutes County Hearings Officer. 
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I November 30, 2015 

I Colleen Padilla 


OEDA Secretary and Conference Planning Committee Chair 


I Subject: OEDA Annual Conference - October 2016 

Dear Ms. Padilla, 1 
On behalf of Deschutes County Board of County Commissioners, we offer our support to 

Economic Development for Central Oregon (EDCO) in its effort to host the Oregon Economic 

Development Association's Annual Conference in October 2016. 

Central Oregon is experiencing incredible growth, both in population and in economic 

development as well. The diversity of businesses moving, starting and growing in Central 

Oregon is exciting. Part of the impetus for this growth is collaborative efforts among public and 

private entities, creating a supportive environment for entrepreneurial efforts. 

The world renowned Sunriver Resort not only provides one of the most spectacular meeting 

venues in the Northwest, but offers outstanding conference facilities and an exceptional 

customer service oriented staff. We have no doubt that the combination of location, facilities 

and business ecosystem here would provide an excellent venue to host the Annual OEDA 

Conference. We would look forward to partnering with EDCO and OEDA to facilitate a 
1 spectacular conference . • 

Sincerely, 

DESCHUTES COUNTY BOARD OF COMMISSIONERS 

Anthony DeBone, Chair Alan Unger Tammy Baney 
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